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Response to Comment G9-12

See Master Response 19 regarding the No Surprises Assurances.

Adaptive management is an effective tool that land owners apply
to monitor the effectiveness of the HCP conservation measures
and to allow for adjustment based on new scientific data on
covered species.

Adaptive management is not intended to address unforeseen
circumstances. Further, neither NEPA nor the ESA require the
lead agency to demonstrate the effectiveness of adaptive
management in the context of unforeseen circumstances.

The commenter states that the “HCP allows decreased mitigation
through adaptive management.” The Services believe that any
adaptive management changes to the Plan will not reduce the
effectiveness of the Operating Conservation Program, and that the
criteria for utilizing the AMRA is biologically appropriate. Upon
issuance of the Permits, Green Diamond would be obligated to
adhere to the Permit provisions, and the Services do not anticipate
that mitigation measures would be “relaxed.”

Regarding Footnote Number 13, see Master Response 15
regarding the AMRA.

Response to Comment G9-13

The ESA requires that ESP applicants meet ESP application
criteria, and that ITP applicants meet the ITP application criteria.
These criteria can be found in EIS section 1.3. See generally
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HCP/CCAA mitigates to & leve] consistent with the PL, HCP. This failure violates their ESA.
| responatbilities, and approval of the Proposed Action would be arbitrary and capricious, ™

2 The'No Surprises”and Adaptive Management Provisions Limit the
Effectiveness of the HCP in Protecting Listed Specics.

The “No Surpriscs” and adaptive management provisions violate the ESA requiremant to
minimize and mitigate take to the maximum extent practicable. Examples of problems created
by the two policies inclade the following:

. MMMM:MW-MHmwmhuMMMtWWM
when the HCP/CCAA has "Mo Surprises™ provisions that prohibit additional
commitments by the permines. DEISH4-54M4—SE &daptm.mmng:mﬂ can
therafore be used only to reduce protections,”

. 'The HCP allows decreased mitigation through adaptive management. DEIS at 4-54. No
mitigation js precluded from being reduced or efiminated. The DEIS does not provide
thjective criteria to be used for determining whether & conservation measure can be
“relaxed” without risk to specics.

3 Problems Specific to the Enhancement of Survival Permit, -

' A mgjor problem with the “CCAA" portion of the Simpson HCP/CCAA is that it does
nothing to actually help the covered epecies that is not already present in the “HCP™ portion.
Alternative A (no unlisted species covered by permit) is the same 2z the Propased Action except
for eliminating monitoring of unlisted species. DEIS at 4-56. The FWS decision to grant an
ESP is separate from the NMES decision to grant an ITP. NMFS’ approval of the ITP means
granting the ESP would do nothing to help the covered amphibians, 6 it would be arbitrary and
capricious for FWS to give up its power to protect covered amphibians in the fiture,

In any event, the ESP must do more than provide a beneflt to covered species in order to

B It would be inadequate for the Agencics to poiat to mitigations in the Simpson HCP that are

more gtringent than those in the PL HCP, if there are any, as support for an argument that the

more stringent mitigations “balance out” the less sttingent ones relative to the PL HCP.

Mitigation to the “maximum extent practicable™ would require using the most stringent measures

to protect covered specles. If the Agencies believe that they can achieve better mitigation in

mmpmu than they did in the PL HCF, th.eylrelagallyubh;amdmraqmmﬂmm
gation,

I Reliance upon the Adaptive Management Reserve Account is misplaced. The account only
sllows an addition 1,550 acres to be protected out of 416,000 acres owned by Simpsen,
rendering the account virtually moaningless with respect to the vast majority of the Simpson
acreage. HCP/CCAA at 6-170 to 6-172; DEIS at 3-1.




Master Response 8. The commenter correctly notes that each of the
Services’ decisions to issue the Permit(s) within their respective
jurisdictions is distinct. In fact, the Plan separately considers ESP and
ITP issues when appropriate (see, e.g., AHCP/CCAA Sections 1.4.1 and
7.1) and, also when appropriate, considers them together. The Services,
based on analysis provided in the Plan and EIS, believe, with the
distinction between ESP and ITP standards in mind, that the Plan
satisfies the requirements for issuance of an ESP. By issuing the ESP,
the USFWS is not, as the comment suggests, surrendering any authority
to protect the currently unlisted covered species in the event that they
become listed in the future. Instead, USFWS is formalizing an
agreement with a private property owner to provide early conservation
benefits for species that are not currently listed under the ESA.
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Response to Comment G9-14

See Master Response 1 regarding baseline conditions, Master
Response 2 regarding the No Action Alternative, including no
take, Master Response 10 regarding the No Action Alternative and
other alternatives, Master Response 6 regarding the relationship
between this Plan and other HCPs, including the Pacific Lumber
Company HCP, and Master Response 7 regarding the CFPRs.
Further, the Services emphasize that Plan approval and issuance of
the Permits would not excuse Green Diamond the obligation to
comply with other applicable laws. Instead, the Plan would
supplement other applicable requirements. Regarding the
regulatory and management context for the Plan, see
AHCP/CCAA Section 1.4 and EIS Sections 1.5 and 1.6.

As discussed in response to Comments C5-4, G4-24 and G9-7,
among others, the EIS evaluates a reasonable range of alternatives.
The Pacific Lumber Company HCP is not an alternative to the
Proposed Action in the Green Diamond EIS. The Pacific Lumber
Company HCP does however, meet the criteria for consideration
in the EIS as a cumulative action and was included in the
cumulative effects analysis (see EIS Section 4 and Master
Response 3). The Services must consider individual applications
for incidental take coverage on their own merit and should not
adopt a template format that ignores the circumstances of the
different HCP documents. Therefore, the Services cannot require
Green Diamond to use the Pacific Lumber Company HCP as a
template for the Plan.

Regarding Footnote Number 14 in this comment, see Master
Response 6 and the response to Comment G9-2, among others,
that discuss evaluation of the Pacific Lumber Company HCP in
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meet the CCAA standard of avoiding listing. A marginal benefit over existing trends could still
lead to listing for a species whose condition is deteriorating. The ESP would then have the
megative result of “locking in” in masasures that prevent species recovery. The FWS
mikes no finding that the ESF wonld aveid listing of covered amphibians in the future.

I.  General National Environmental Policy Act Violations.

NEPA was created to “promote efforts which will prevent or eliminate daraage to the
environment and biogphere and stimmulate the health and welfars of men; [and] to enrich the
m ing of the ecological systems and naturel resources important to the Nation.” 42
U.8.C. § 432]. To accomplish this goal, federal agencies proposing actions that may have a
significant effect on the environment must prepare an Environmental Impact Statement before
undertaking or allowing the action. National Parks & Conservation Ass'n { “NPCA") v, Babbir,
241 F.3d 722, 730 (9th Cir. 2001); Salmon River Concerned Citizens v. Robertson, 32 F.3d 1346,
1356 (9th Cir. 1994). The purposs of an EIS is two-fold: “It ensures that the agency, in reaching
its decision, will have available, and will carcfully consider, detailed information concemning

. significant environmental impacts; it also guarantees that the relevant informetion will be mads

available to the larger [public] audience that may also play a rolc in both the decisionmaking
process and the i ion of that decision.” Robertzor v. Methow Valley Citizens Couneil,
490 U.S. 332, 349 (1989); Idaho Sporting Congress, 137 F.3d at 1149; Columbia Basin Land
Protection Ass'r v, Schlesinger, 453 F.2d 585 (9th Cir. 1981) ("the preparation of an EIS ensures
that other officials, Congress, and the public can evaluate the environimental consequences
independently™).

An EIS does not setisfy NEPA unless “its form, content, and preparation substantially (1)
provide decision-makers with an environmental disclosure sufficiently detailed to ald in the

* substantive decision whether to proceed with the project in light of its environmental

consequences, and (2) make available to the public, information of the proposed project's
environmental impact and encourage public participation in the development of that
information.” Trout Unlimited v. Morton, 509 F.2d 1276, 1283 (9th Cir. 1974).

A, The DEIS Provides an Inadequate Range of Alternatives, an Inadequate No
Action Alternative, and an Inadequate Baseline.

NEPA requires that an EIS include a *detailed statement” of “alternatives to the proposed
action.” 42 U.8.C. § 4332(2)(C). The alternatives section is “the heart of the environmental
impact statement.” 40 C.F.R. § 1502.14. In order to fulfill its intended role of “sharply defining
the issue and providing a clear basis for choico among options by the decisionmalker and the
public,” an EIS must “[r]igorously explore and objectively evaluate all reasonable
alternatives,” 40 C.F.R. § 1502.14(a) (emphasis added); se also Muckleshoot Indian Tribe,
177 F.3d at 812-13 (9¢h Cir. 1999) (holding that an IS failed to consider an adeguatc range of
alternatives for a land exchange). The Ninth Circuit has held that “[t]he existence of a viable but
unexamined alternative renders an environmental impact statement Inadequate.” Resources Lid,



the context of cumulative effects.

On the basis of the response above and in accordance with CEQ
requirements, the EIS does evaluate the No Action Alternative in the
level of detail commensurate with the other action alternatives.
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Response to Comment G9-15

See Master Response 1 regarding baseline, Master Responses 3
and 13 and the response to Comment G9-7, among others,
regarding the No Action Alternative and other alternatives. See
also Master Response 3 regarding cumulative effects. The Services
believe that the No Action Alternative (EIS Section 2.1) and the
description of existing baseline conditions (EIS Section 3) are
appropriate and in accordance with NEPA guidelines.

Response to Comment G9-16

The Plan does not use the term “canopy closure retention,” rather
the text is written in the form of the amount of overstory canopy
closure. The definition of “canopy closure” is found in
AHCP/CCAA Section 10.2, the definitions section. The definition
in the Plan is more specific than the definition of “canopy” found
in the CFPRs. The Plan states that certain levels of overstory
canopy will be “retained,” which means the condition will exist
after harvesting. Canopy closure refers to the overstory canopy
retention of the post harvest stand.

v. Robertson, 35 F.3d 1300, 1307 (9th Cir, 1994) (quoting Jdaho Conservation League v.
Mumma, 956 F.2d 1508, 1519 (9th Cir. 1992)),

As described earlier, the HCP/CCAA ignores the PL HCP as an alternative method for
minimizing and mitigating take of covered species, despite the nearly identical gituations in the
Sizapson and Pacific Lumber lands.* The DEIS should sccordingly discuss the FL HCF, or at
least its mitigations targeting squatic species, & an action alternative to Simpson Propased
Action. There can be no question that the FL HCF is & “viable alternative.” Preferably, the

Agencles will examine the PL HCF and require the Simpson HCP/CCAA to fix the defects in the

FLHCP, rather then approve a Proposed Action that is actually worse than the PL HCP,

No Action Alternatives must be considered, as much as any other viable alternative, As
previously mentioned, the simplistic application of California Forest Practice Rules does not

meet the HCP Handbook requirement for a No Action Alternative. Absent the action of granting

the ITP, Simpson would be required to not taks listed specics. To mest this requirement,
Simpson would have to change its silvieultural activities at least as much a5 required in the PL
HCP No Action Alternative, if not more. Accordingly, NEPA requires a proper NAA, not the
one used in the DEIS, :

The Ninth Circuit has made it claar that impacts to the physical environment in the
futare can be considered adverse, even If thase impacts will not degrade the environment

compared to the status quo, C.f., Narive Ecosystems Council v. Dombeck, 304 F.3d 836, 897 n.3

(9th Cir. 2002). The baseline for measuring project significance is against the future physical
environment, under an appropriste No Action Alternative. The DEIS measure effects against a
present-day, degraded baseline that would improve without the project, end against an
inappropriate No Action Alternative that permits illegal take. DHIS a1 ES-5 to ES-7. Naither

| version provides an appropriats means for asscasing the Proposed Action’s impacts,

M. Comments on Specific Portions of the HCP/CCAA.

The following comments ralse issues relevant to both the ESA and NEPA:

[+ Because the Proposed Action does have adverse impacts eompared to an appropriate

futare baseline under an appropriate No Action Alternative, the DEIS analysis of
cumulative impects must be completely reworked to assess the possibility that the
adverse impacts will have additional, cumulative significance.

*+  Simpson HCP/CCAA does not clarify if various requircments for 70 to 85 percent
“eanopy closurc retention” means percentage of canopy cover prior to logging, or

* The HCP/CCAA does meation the PL HCP with reference to cumulative impacts, but it does
Bot‘unm‘malhePLHCPorimw.tlmlom Tor possible application on Simpson lands. See, eg.,
EIS at 4-64,
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Response to Comment G9-17

See Master Response 1 regarding baseline, and Master Responses
2 and 10 regarding the No Action Alternative and other
alternatives.

To the Service’s knowledge, no additional impact to old growth
habitat will occur under the Proposed Action compared to the No
Action Alternative. None of the covered species are considered to
be dependant on old growth habitat conditions. All existing
Federal and State laws that provide ancillary protections of old
growth habitat conditions will remain in effect regardless of
Permit issuance.

Regarding visual impacts mentioned in Footnote Number 15, as
noted in EIS Section 4.8, no additional analysis of visual impacts
is necessary because issuance of the Permits is not expected to
result in different to visual resources conditions than would result
under the No Action Alternative.

Response to Comment G9-18

Stream temperatures are only partially dependant on riparian
management zone width. In general, surface water temperatures
are related to local air temperatures and influenced by
groundwater. The primary factors affecting air temperature are
elevation, aspect, latitude, humidity, wind, and sunlight. Stream
temperatures also are affected by stream gradient, stream flow, and
water source (groundwater, snowmelt, or rain). The EIS, on pages
4-25 and 4-46, acknowledges that the inner zone width along Class
I streams is slightly less under the Proposed Action (50-70 feet)

G3-16
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percentage of the sky that must remain covered by cenopy after logging. If the former,
the standards will allow significant decreases in canopy cover. For purposes of this
letter, EPIC assumes that all references to canopy retention in the HCP/CCAA refer to
percentage of sky that is covered by canopy after logging.

. The DEIS wholly fails to discuss the effects of the HCP/CCAA on old-growth forests,
This omission is striking becange compared to present cenditions, old-growth would
certainly decrease. Compared to & future baseline of & No Action Alternative that does’
not allow take, as attempted in the NAA for the PL HCP, the Proposed Action will also
cartainly result in a decrease in old-growth that must be analyzed.™

. The inner Riparian Management Zone for Class I streams in the Proposed Action is
smaller than the (deficient) No Action Alternative. This should result in higher weter
temperatures, but the DEIS concludes the opposite. DEIS at 4-25 to 4-26; 4-46 to 4-47,

* | The HCP/CCAA containg no enalysis of temperatire effects on Class III streams. As
{ compared to wide, no-cut buffers found in the No Action Alternative for the PL HCP, the
Proposed Action would result in adverse temperature effects on Clasgs Il streame that
must be analyzed.

. The HCP places no limit on the steepness of slopes where skid trails can exist, or
skidding machines operare, creating unacceptsble sediment impacts thet have not been
analyzed. DEIS at 4-26 to 4-30.

. DEIS repeatodly asserts that medium and lats serel types develop faster under the

Proposed Action than in the No Action Alternative, or that riparian zonos are better undsr

the Proposed Action than under the NAA DEIS af 4-65. Aside from Stecp Slops

t Zones, where is the difference between the altematives? The SMZs cover
only 8,850 acres. HCP/CCAA &t 6-171. In any event, the large no-cut buffer zonss in an
adequate NAA would clearly provide more development of madium and late seral types
than the Proposed Action.

- DEIS at 4-109 states riparian zone widths on Class I and II streams are enhanced in the
Proposed Action. This is not true for Class I streams.

* . DEIS claims Large Woody Debris contribution is better in the Proposed Action than in
i the NAA, but provides no rcasons to support the claim.

. Salvage of downed trees is allowed in the cuter riparian zones where the trees are not
currently Intercepting sedimsnt or stabilizing slopes, DEIS at 2-24. This ignores the
possibility that either the logs could move or the banks could erode back to the point

4 Similarly, visual conditions will decrease compared to a present bascline and compared to an
adequate NAA. The DEIS fails to compare the Proposed Action to elther baseline,



than occurs under the No Action Alternative (75 feet). However, the
effects on microclimate and stream temperatures are not expected to
result in significant adverse impacts. Support for this conclusion also is
provided in subsequent pages of the EIS and in AHCP/CCAA Appendix
C-5.2, where experimental data suggest that the riparian management
measures under the Plan would not result in significant impacts on water
temperature. (See Master Response 18 regarding riparian widths. See
also responses to Comments G10-24 and G10-51, for example,
regarding the selection of different or additional conservation

measures.)

Response to Comment G9-19

Class I11 streams are intermittent in nature, do not provide aquatic
habitat, and could affect covered species through altered water
temperatures only when water is present. Water is likely to be present in
Class Il streams only during the spring, fall and winter months due to
rainfall; water is generally absent in these streams during the summer
months when adverse temperature effects would be expected to be an
issue. When flowing, Class Il streams can contribute to and affect
stream temperatures in Class | and Class Il streams. This would occur,
however, only at times of the year when temperatures are generally
suitable for the covered species. In addition, monitoring in Class Il
streams has shown that summer water temperatures are generally good,
and the covered species that should be most sensitive to water
temperature, headwater amphibians, are well distributed throughout the
Plan Area.

See Master Response 6 regarding the relationship between the Plan and
other HCPs, including the Pacific Lumber Company HCP and Master
Response 8 regarding the Section 10(a) approval criteria. See also
responses to Comments G10-24 and G10-51, for example, regarding the
selection of different or additional conservation measures.

Response to Comment G9-20

The AHCP/CCAA Section 6.2.2.1 provides prescriptions applicable to
operations in SSS areas generally, and the prescriptions in

AHCP/CCAA Section 6.2.4.5.2 specifically relate to tractor (tractor
operations are limited to slopes < 50%), skidder and forwarder
operations in SSSs. The SSS measures in combination with other
measures in the Operating Conservation Program that, as a whole, has
been analyzed in the EIS. Accordingly, the EIS does address and
analyze such potential impacts.

Response to Comment G9-21

See Master Response 2 regarding the No Action Alternative. Beneficial
effects to wildlife species associated with late-seral habitat types are
anticipated to be greater under the Proposed Action than under the No
Action Alternative as a result of various Plan measures designed
primarily to protect riparian areas (see AHCP/CCAA Section 6.2.1).
These beneficial effects would result primarily from implementation of
increased RMZ widths for Class 11 streams, wider EEZs for Class 111
streams, and higher inner- and outer-zone tree and canopy retention
standards for RMZs under the Proposed Action compared to the No
Action Alternative. See also Master Response 18 regarding riparian
widths.

Response to Comment G9-22

Comment noted. Text in EIS Section 4.8.3 has been revised to delete
references to enhanced riparian management zone (RMZ) widths for
Class I streams under the Proposed Action.

Response to Comment G9-23

EIS Section 4.4.3.2 (LWD Recruitment) states that: “the overstory
canopy closure requirements and tree retention standards under the
Proposed Action are equal to or more protective than what is included in
the No Action Alternative. This would help to increase the potential for
LWD recruitment so that in-channel LWD loading and size is likely to
increase in the future.”

Support for this conclusion is provided in the EIS and is based primarily
on the following:

. Retention of all trees within the inner zone of RMZs along



Class | streams and portions of Class Il streams that are judged likely to
recruit LWD to the stream channel.

. Retention of trees in SMZs, such that if a landslide does occur,
it has the potential to deliver LWD to the adjacent stream

. Limitation to a single commercial harvest entry into the RMZ
during the term of the Permits, except when cable corridors are
necessary through an RMZ to conduct intermediate treatments..

Only a small proportion of the trees within RMZs would be harvested
under the Proposed Action, and those that remain would continue to
grow and age following removal of adjacent upland timber stands. Trees
in the RMZs would be increasing in age throughout the term of the
proposed Plan, such that by the end of the term over one-third of the
RMZ stands would be greater than 100 years old and the remainder
would be between 51 and 100 years. Based on modeling conducted of
future LWD recruitment under the Proposed Action, it is anticipated that
99 percent and 88 percent of the total potential recruitment for managed
and site potential tree height would be provided along Class |
watercourses, respectively, for site index 100. Along Class Il
watercourses, 95 percent and 73 percent of LWD recruitment would be
attained for managed and site potential tree height, respectively, at site
index 100.

Response to Comment G9-24

As noted in Section 2.2.3.1 of the EIS, the Services would not expect
that downed logs in the outer zone would move through the inner zone
to be functional LWD, particularly since the inner zone would contain a
substantial number of trees post-harvest that would intercept any such
movement. The RMZ width for Class | streams is measured from the
first line of perennial vegetation or from the outer CMZ or outer
floodplain edge (if greater than 150 feet), encompassing the area in
which the stream channel is likely to erode or move. Because of this, the
Services would not expect the banks to erode an additional 50 to 70 feet
(the inner zone) to the point where the logs in the outer zone provide
stability.
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Response to Comment G9-25

A comparative summary of the potential environmental impacts
associated with each alternative, including bank stability, can be
found in EIS Table ES-2 and EIS Table 2.7-1. Bank stability for
each of the action alternatives is expected to be relatively
unchanged in comparison to the No Action Alternative. The
analysis of environmental impacts compares current conditions
with those expected to occur over time under the No Action
Alternative and action alternatives, including the Proposed Action,
with the No Action Alternative.

Response to Comment G9-26

As stated in |A paragraph 11.5, the Plan, the Permits and the 1A
would “cease to be effective as to Green Diamond for lands
removed from the Plan Area in accordance with Paragraph 11
upon Green Diamond’s sale, transfer or other deletion....”
Accordingly, if the Permits have not been relinquished, no deed
restriction would encumber the transfer of title to the property.

Response to Comment G9-27

As discussed in IA paragraph 4.1, under the Plan and Permits,
authorized take of covered species may occur incidental to timber
harvest operations as well as other ongoing and continuous
covered activities (see AHCP/CCAA Section 1.3.4 and
AHCP/CCAA Section 2.0), particularly where those covered
activities involve disturbance of Class | and 11 watercourses.
However, there is no information available to determine that take
will actually result from any specific timber operation or other
covered activity. For these reasons, the Services believe that
providing copies of all maps submitted in support of Green
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where the logs provide stability.

[+ DEIS states that benk stability will increase under the Propased Action. DEIS at 4.48,

The DEIS presumably compares stability to present bascline, but it does not state
whether stability will increase compared to other altematives.

[ e | Implementation Agreement section 6.3.1 places deed restrictions if land is sold, but only

if the permit has been relinquished. The document is silent about the effect of
transferring land if the permiit has not been relinquished.

. Suwum&lufmalmlemﬁmﬂmﬁpmﬂﬂjp:mﬁuimﬂeqmwﬁmnfm
to the Agencies. Simpson should give notice to the Agencies of any mass i
affected by & road or in an area where logging had taken place. =4 o

. The land transfer provision in Section 11.3 of the A defeats the central purpose of the

HCP, which is that some habitat will be puarantsed to be over-protected as mitigation for
effects that may happen as a result of logging. Section 11.3 allows Simpson to sell up to
15% of land “protected” by the HCP, after which the transferred land will not be sabject
to the HCP's restrictions. It would accordingly make economic sensc for Simpson to sell
the overprotected land. The land buyer could seck permits to Jog that land and would
have to mitigate only for impacts it causes, not for the land that Simpson retasined. The

| “overprotcetion” that mitigates other effects in other areas would then be lost.

[+ The HCP/CCAA Altemnative C (expanded species coverage) cannot be selected because

the Agencies failed to protect marbled murrelets and other species to the maximum

| extent practicsble, and they failed to analyze cumulative impacts. The DEIS discusses

| habitat set-asides for murrelets, without any figures on how much is et asids, DEIS at 2-

© | 42. This makes it impossible to compare the Simpson and PL HCPs. The Simpson HCP

i also fails to include other murrelet mitigations found in the PL. HCP, such as restrictions
on wark and noise near occupied habitat, The HCP submitted by Simpsen did not oven
survey for the presence of murrelets and other species not covered by the Proposed
Action, so approval of Alternative C would be done without any idea of the scope of the
impact. Tho DEIS also fails to analyze cumulative impacts from reducing murrelet
habitat in Alteroative C, in conjunction with impacts to murrelsts acknowledged in the
FL HCP. DEIS at 4-104 to 4-105,

- The fundamental flaws such a3 inadequate bascline, inadequate No Action Alternative,

and failure to compare to either the PL.HCF o to an altemnative that requires mors
Toitigation, apply to all the action elternatives, not just to the Proposed Action,

'7 The only public hearing for the Simpson HCP/CCAA was held over a month In advance

of the date for receipt of written comments. This served only to limit the usefalness of
the hearing, 23 substantive comments could not be presented that far in advance,
Agencies should schedule a new public hearing to tke tsstimony now that the public has



Diamond’s applications for Streambed Alteration Agreements pursuant
to CDFG Code Section 1603, which include information on covered
activities that may cause disturbance of Class I and 11 watercourses,
along with the notices of THPs provided pursuant to AHCP/CCAA
Section 6.2 provide adequate notice to the Services of potential for such
impacts. Further, these provisions satisfy the regulatory notice
requirement [50 CFR Section 17.32 (d)(3)(ii)].

Response to Comment G9-28

The Services took into account the Plan’s provisions relating to adding
or removing lands from the Plan Area and concluded that the sale of up
to 15 percent of Plan Area lands would not result in loss of
improvements elsewhere within the Plan Area and that, even if the Plan
Area were reduced by 15 percent over the life of the Plan, it would still
meet the Section 10(a) approval criteria, which have been discussed in
Master Response 8.

Response to Comment G9-29

Opposition to Alternative C (Expanded Geographic and Species
Coverage) is noted. See Master Response 6 regarding the relationship
between this Plan and other HCPs, including the Pacific Lumber
Company HCP. Marbled murrelets are not a covered species; as
indicated, coverage for the marbled murrelet is not being sought
pursuant to this ESA Section 10 Permit application. However, under
Alternative C, marbled murrelets would be covered species and,
therefore, incidental take coverage for murrelets would be provided.
Cumulative effects associated with the Proposed Alternative are
discussed in Master Response 3. The commenter suggests that the Green
Diamond AHCP/CCAA should include additional “murrelet
mitigations” contained in the Pacific Lumber Company’s HCP. The
Services emphasize that preparation of HCPs for different actions and
different covered activities must take into consideration the unique
aspects and conditions of the species for which an applicant is seeking
coverage, the specific activities for which the applicant is seeking
coverage, and the unique physical features of the landscape to be

affected by issuance of incidental take permits (ITPs). In other words,
each HCP must be developed in a way that addresses the specific
impacts and identifies measures that will, to the maximum extent
practicable, minimize and mitigate the impacts of incidental take given
the particular biology, habitat and other characteristics of the HCP
planning area. This approach is affirmed in the HCP Handbook.
Because of this unique approach that must be tailored to individual
HCPs, the Services do not agree that Green Diamond’s Plan should be
based on information in the Pacific Lumber Company HCP to
understand the approach to the Green Diamond Plan. In addition, neither
should the Pacific Lumber Company HCP necessarily be the model for
the development of Green Diamond’s AHCP/CCAA, or necessarily any
of the action alternatives, as suggested by the comment. For these
reasons, the Services believe that Alternative C provides a valid
comparison point among the alternatives in relation to the marbled
murrelet.

See also response to Comment G9-2 above and Master Response 6.
Response to Comment G9-30

See Master Response 1 regarding baseline, Master Responses 2 and 10
regarding the No Action Alternative and other alternatives, and Master
Response 6 regarding the relationship between this Plan and other
HCPs, including the Pacific Lumber Company HCP and responses to
Comments G4-1, G4-2, G4-3, G4-4, G4-5, G4-24, G4-25, G9-2, and
G9-29.

Response to Comment G9-31

The ESA and NEPA both provide opportunities for the public to be
involved in the ESA Section 10(a) Permit process and to submit written
data, views or arguments with respect to an application (16 USCA
Section 1539[c]; 40 CFR Section 1506.6). Here, interested parties have
had the opportunity to participate in the process both orally and in
writing. The Services published Notice of Availability of the DEIS on
August 16, 2002, public hearings were held in Eureka, California, on
September 4, 2002, and written public comments were accepted until
November 14, 2002. Approximately 1,006 comments were received. As



acknowledged in the comment, there has been sufficient time for the
public to review and comment upon the materials provided. Therefore,
the Services do not believe that an additional hearing is required or that
one would be helpful to their consideration of the issues raised in the
application.
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Response to Comment G9-32

The relationship of the Pacific Lumber Company’s conservation
strategy and the Operating Conservation Program (AHCP/CCAA
Section 6.2) has been addressed in Master Response 6. The
Services do not address criticisms aimed at Pacific Lumber
Company’s HCP in these Permit actions.

Response to Comment G9-33

As discussed in Master Response 8 and the response to Comment
G6-42, the Plan meets ESA requirements for ITP issuance. Thus,
the Plan will “avoid appreciably reducing the likelihood of
recovery of the covered species” (see AHCP/CCAA Sections 5.7,
7.1 and 7.4 regarding avoidance of “jeopardy”).

Response to Comment G9-34

Range of Reasonable Alternatives

As discussed in Master Response 10, the Services believe that the
analysis of alternatives satisfies NEPA requirements regarding the
number and range of alternatives considered. NEPA does not
require consideration of every possible alternative among an
infinite range of alternatives - the selection of the range is bounded
by the concept of reason. NEPA requires only those alternatives to
be discussed in the EIS that would achieve the purpose and need
of the project.

In satisfaction of ESA requirements, Green Diamond considered
and analyzed four alternatives to the Proposed Action, which is set
forth in the Operating Conservation Program (AHCP/CCAA
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had sufficient time to review and comment on the materials.
Final Coniments.
The following miscellanecus comments pertain to multiple sactions of the HCP/OCAA:

The HCP/CCAA fails to discuss scientific opposition to the PL HCP. Given that the
Simpson Proposed Action provides less mitigation than the PL HCP, all criticiems of the
PL HCP carry even more force against the Simpson HCE/CCAA, and must be addrassed.

At no point doss the HCP/OCAA explain how the Proposed Action will avoid
appreciably reducing the likelihood of recovery of the covered species. The HCP/OCAA
therefore fails to mect ESA standards for [TP issuance, and fails to meet NEPA standards
for accurately assessing a proposal’s potential impacts on the environment.

The range of alternatives is ertificially constrained ia the HCP/CCAA, thereby
fundamentally blurring the Jens by which the project is viewed and skewing the entire
subsequent analysis. The HCP/CCAA assigns Simpson's current management as the
NAA, and then chooses three alternatives that are extremecly similar, with none being
more protective than the sltornative that Simpsen prefors. This distorts the impacts of the
proposed action and does not allow the docision-maker to reach an objective conclusion
that is based on the best available information. The status-quo in and around the project

;) area is a heavily degraded environment, as evidenced by the § 303(d) designations under

the Clean Water Act, the imperiled plight of anadromous fish species, and memerous
other indicators of poor ecological health. The HCP/CCAA sets up a"straw man” by

. asserting that the proposed sction will improve conditions relative to the corrent

| ecologically damaged conditions. For example, because the HCP/CCAA fails to include

i & geniune range of reasonable alternatives, it renders as meaningless NEPA's requirement
that the FEIS/ROD identify an environmentally supsrior alternative,

Reasonahle alternatives that must be evaluated inclunde operating under the standards of
the Northwest Forest Plan, adhering to standards that would avoid “take” of listed
species, and protecting all ancicnt forests and residual old growth forests remaining on
Simpson's holdings. EPIC reguested that these and other reascnable alternatives be
considered a3 part of cur scoping comments on the HCP/CCAA. Becausc the
HCF/CCAA fails to include 8 range of reasonable alternatives and due to other
deficlencies discussed herein, NMFS and FWS must recirculate the HCP/CCAA and
assotiated decwmentation if Simpson wishes to proceed with the proposed action.

The HCP/OCAA doss not adequately address associated cumulative impacts, as it fails to
sufficiently analyze the effects the proposed action would have when eombinsd with
other activities impacting the environment. The watersheds in the project arca are
alrcady seriously degraded, with most being listed as “impaired” under the § 303(d) of
the Cloan Water Aot due to high volumes of temperature and/or sediment pollution. The



Section 6.2): To satisfy the requirements of NEPA, the Services also
analyzed these alternatives and a “no action” alternative. A “Listed ITP
Species Only” alternative is discussed in AHCP/CCAA Section 8.2 and
EIS Section 2.3; a “Simplified Prescriptions Strategy” alternative is
discussed in AHCP/CCAA Section 8.3 and EIS Section 2.4; and an
“Expanded Plan Area/Species List” alternative is discussed in
AHCP/CCAA Section 8.4 and EIS Section 2.5. The “No Permits / No
Plan,” or no action alternative, is discussed in AHCP/CCAA Section 8.1
and EIS Section 2.1. The Services believe that these alternatives meet
the criteria and guidance of the CEQ and the HCP Handbook, based on
the Services’ Purpose and Need, as stated in EIS section 1.2. Also, see
response to Comment G9-7.

The No Action Alternative and Baseline Conditions

Regarding baseline conditions and the characterization of the No Action
Alternative, see Master Responses 1 and 2, respectively. As stated in
EIS Chapter 2.1, under the No Action Alternative, the Services would
not issue the requested ITP or ESP and Green Diamond would not
implement the Plan. This means that existing “No Action” activities
would continue, pursuant to all over applicable State and Federal laws
and regulations, including the ESA’s prohibition on unauthorized take
of listed species (Regarding the regulatory and management context for
the Plan, see AHCP/CCAA Section 1.4 and EIS Sections 1.5 and 1.6).
The most meaningful points of comparison are with the project (Permit
issuance and Plan implementation - the “Proposed Action”) and without
the project (no Permits, no Plan - the “No Action Alternative™). The EIS
evaluates the No Action Alternative relative to current conditions, and
evaluates the Proposed Action (Plan implementation) relative to
conditions expected to occur over time under the No Action Alternative,
which was developed in consideration of NEPA guidance provided in
“NEPA’s Forty Most Asked Questions.”

Response to Comment G9-35

For the reasons discussed in response to Comments G9-7, G9-34 and
Master Response 10, among others, the Services believe that a

reasonable range of alternatives has been included in the Plan and the
EIS.

See also EIS Section 2.6.1.2, discussing the Services’ belief that Federal
management issues contained in the NWFP are not directly pertinent to
privately owned lands or the uses of those private lands, based on
economic operational considerations, management objectives, and the
wide range and number of listed and unlisted species considered in the
design of the NWFP standards for which Green Diamond is not seeking
authorization for incidental take. However, all pertinent available
information was considered, including the NWFP, in developing the
other action alternatives in the EIS. See also EIS Section 1.2 (“Purpose
and Need”).

Because we believe the Plan and EIS, including the range of
alternatives, satisfy ESA Section 10(a) Permit issuance criteria
discussed in AHCP/CCAA Section 1.4.1, EIS Section 1.3 and Master
Response 8, no significant new information relevant to environmental
concerns and bearing on the Proposed Action or its impacts has been
added and no significant changes in the analysis have been made.
Therefore, recirculation is not required.

Response to Comment G9-36

Baseline Conditions

Regarding consideration of existing conditions, including water quality
conditions in the Plan Area (which also are discussed in AHCP/CCAA
Section 4.3.6 and Table 4 3), and the September 2002 die-off of fish in
the Klamath River, see Master Response 1. Plan approval and issuance
of the Permits would provide a layer of regulation in addition to
otherwise applicable laws. In other words, such actions would not
excuse Green Diamond from its obligation to comply with any
applicable water quality or other law governing Humboldt Bay. To the
extent that covered activities in the Plan Area could affect Humboldt
Bay and are regulated, such regulation would continue following Plan
approval and issuance of the Permits just as it would if no application



had been made under ESA Section 10(a). See also responses to
Comments C4-14, G2-8, R1-27, S5-1, S5-41 and S5-48, among others.

Herbicide Use

Regarding herbicide use, see Master Response 4. Herbicide use is not a
covered activity (AHCP/CCAA Section 1.3.4 and 2) and Green
Diamond did not apply for ITP/ESP coverage relating to herbicide
applications.

Fire Suppression

Fire suppression is not a covered activity (AHCP/CCAA Section 1.3.4
and 2) and Green Diamond did not apply for ITP coverage relating to
fire suppression. In order to reduce confusion, the first sentence of
AHCP/CCAA Section 6.3.9.1.2, Fire - Supplemental Prescriptions, has
been modified as follows:

“Fire suppression is not a covered activity. H-during-the-term-of

However, Green Diamond might may take all measures
reasonably necessary to extinguish the a fire less than 10,000
acres, including measures that deviate from the Section 6.2
conservation measures, if one occurs during the term of the
Plan.”

Fire suppression would remain the same under the Proposed Action as
under the No Action Alternative, except that under the No Action (no
Permits/no Plan) scenario Green Diamond would remain subject to the
ESA Section 9 take prohibition. Further, the cumulative impacts
evaluation for the Plan and EIS did not identify the potential for
cumulative impacts to result from the combination of Plan
implementation and fire suppression. The Services believe that the Plan
and EIS adequately and properly consider fire suppression in their
evaluation of the impacts of taking and potential cumulative effects on
the covered species and the environment.

Rock Pits

Rock pit quarrying is a covered activity and Green Diamond did apply
for incidental take coverage for it. This activity would remain the same
under the Proposed Action as under the No Action Alternative, except
that under the No Action (no Permits/no Plan) scenario Simpson would
remain subject to the ESA Section 9 take prohibition and with Plan
implementation and issuance of the Permits, Green Diamond would be
authorized to take the covered species incidental to otherwise lawful
activities. The effects associated with implementation of Plan
conservation measures that relate to these and other activities are
discussed in Chapter 4 of the EIS.

Cumulative Effects

Regarding cumulative impacts and the geographic scope of analysis, see
Master Response 3 and the response to Comments G10-5 and J1-1,
among others; see also EIS Section 1.4 (Action Area). Cumulative
impacts are assessed in Section 4 of the EIS. Section 4.1.2 presents the
CEQ regulations for assessing cumulative impacts and provides the
framework for applying that analysis to the Plan. Specifically, Sections
4.1.2.2 and 4.1.2.3 of the EIS establishes criteria for identifying those
past, present, and reasonably foreseeable future actions that have the
potential to combine with the incremental effects of the Proposed
Action. These criteria include actions that have an application pending
before an agency with permit authority and those that are of a similar
character, could affect similar resources, or are located in geographic
proximity to the Proposed Action. The EIS also establishes the
geographic extent of the cumulative impact area to be the Action Area
(see Section 1.4 of the EIS and Master Response 3).

The past and present actions are addressed in the context of the No
Action Alternative and the Proposed Action, respectively. The future
actions include the continued implementation of the following:



e CFPRs on non-Green Diamond commercial timberland

e Conservation measures contained in the Pacific Lumber Company’s
HCP on Pacific Lumber Company lands

e Aquatic and riparian resource guidelines contained in the NWFP on
Federal lands

e Management within State and Federal parks
e Private land agriculture and grazing

: Using this approach to assessing
cumulative impacts, a cumulative impact assessment was conducted for
each of the resource areas evaluated in the EIS. These analyses are
conducted within each of the resource areas in EIS Sections 4.2 through
4.12.

The scope of the analysis, including cumulative impacts, is the
Assessment Area, the 11 HPAs plus the additional 25,677 acres of rain-
on-snow for Alternative C. The CEQ guidelines state that cumulative
effects analyses should be limited to the effects that can be evaluated
meaningfully by the decision makers. The guidelines further state that
the area to use in defining the cumulative impacts geographical
boundary should extend to the point at which the resource is no longer
affected significantly (CEQ, 1997). Water diversion projects on the
upper Klamath River are outside the 11-HPA Assessment Area.
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Response to Comment G9-37

Issuance of the Permits would not change Green Diamond’s
existing obligation to comply with otherwise applicable laws (see
AHCP/CCAA Section 1.4 and the response to Comment T1-1 and
the other responses cited therein),including any applicable
provision of the Wild and Scenic Rivers Act. The EIS, however,
does address the Wild and Scenic Rivers Act. In EIS Section 3.8,
the text states: “The Primary Assessment Area is in the vicinity of
the Eel, Klamath, and Smith rivers, portions of which are
designated Federal Wild and Scenic Rivers.” The Operating
Conservation Program (AHCP/CCAA Section 6.2) would not
result in visual and recreational impacts to wild and scenic rivers
because, as discussed in EIS Section 4.8.3, “the potential for
impacts to visual resources is expected to be comparable to the
conditions described above for the No Action Alternative.” This
same finding is made for recreational impacts (see EIS Section

4.9.3).

Response to Comment G9-38

The EIS discusses the air quality impacts associated with
implementing the Plan and other alternatives as an element of
NEPA review (see EIS Section 4.7). Normal site preparation
activities such as broadcast burning occur as part of the ongoing
timber management practices described under the No Action
Alternative; these actions are taken pursuant to existing local,
State, and Federal regulations and the NSO HCP (see especially
EIS Section 2.1.1.2). No element of the Plan would change Green
Diamond’s use of broadcast burning. The commenter does not
describe what “other activities associated with logging” should be
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proposed action would cause additional temperature and sediment pollution, and because
hwumhdammuyhnpmﬂyhﬁwpoﬂuﬁmhﬂmﬁﬂm '
HCPMCM does not adequately take these existing degraded conditions into account,
nor does it consider the impacts from activities that are occurring outside of Simpson's
In_ﬂdlnp. For example, inadequete flows caused by water diversions in the Klamath
River have caused massive fish kills in recent weeks, with en sstimated 30,000 chinogk
salmon perishing from related adverse impacts. Such water diversions are not addressed
in the cumulative impsct analysis, but the related impacts will obviously combins with
those from the proposed action, Likewige, the cummulative impact analysis fails to address
the cumulative and/or synergistic effects of other activities that occur on Simpson's
holdings, such as widespread herbicide spraying, fire suppression activities, and rock pit
ectivities, The HCP/CCAA also fails to adequately address the cumulative effects of
Simpeon’s logging on Humboldt Bay.

. mmIFMCMmMMawhhﬂyhudqmmﬂﬂiwfhuw&mpmedwﬁmwﬂl

comport with the Wild and Scenic Rivers Act. Indeed, the HCP/CCAA fails altogether to
make & determination that the proposed sction will be consistent with and will énhance
the values for which the Wild and Scenic Rivers were designated. For example, the
maintenance and enhencement of scenic values from inside the Wild and Scenic River
corridors is not edequately addressed, .

[+ The HCP/CCAA does not adequately consider or discuss air quality impacts caused by

slash burning and other activities associated with logging,

. The HCP/CCAA fails to adequately assess the effects of the proposed action on

uncoversd species, including the northern goshawk, Townsend's big-eared bat, marbled
m}lm!ot. southem torrent salamander, and willow flycatcher. For example, the Klamath
River is considered a critically important flyway for the willow flycatcher, but impacts
that would result from the HCP/CCAA are virtually ignored. .

[+ The HCP/CCAA would violate the Clean Water Act because it would contribute to

{ sediment and temperature impacts jn watersheds listed as “jmpaired” under § 303(d) and
| becanse implementation of the action requires permitting under § 402 of the Clean Water
I Act, which s nover discussed.

The HCP/CCAA contains only a cursory analysia urndlcr‘%uv;uedacﬂﬂﬁ;ﬂsmhu
fire suppression and site preparation,

. mmmamﬂmmuwmmmm.umMngaymmwsmm

to the HCP in the future, yet there is no adequate discussion or analysis of where these
arcas are Jocated, what attributes exist on them now or what effects the proposed acti
would have on these lands, e

. The HCP/CCAA falls to adequately discnss or analyze with lplom'.ﬁcity where road



evaluated. Where the Proposed Action or other action alternatives
propose changes in “other activities associated with logging” relative to
the No Action Alternative, such as road management, the air quality
impacts of those changes are evaluated in EIS Section 4.7.

Response to Comment G9-39

EIS Section 4.6, Terrestrial Habitat/Wildlife Species of Concern,
evaluates the potential impacts to terrestrial habitat and wildlife species
as a result of implementing the Proposed Action and the alternatives,
including the No Action Alternative. The assessment, although focused
on wildlife species of concern (as defined in the EIS), also addresses
impacts to other wildlife species and relies on widely accepted
associations between habitat type and wildlife use. EIS Section 4.6.1
discusses the methodology used in the assessment. EIS Table 4.6-1
presents: (1) a list of all the wildlife species (listed and unlisted) known
or likely to occur within the Primary Assessment Area; and (2) a
summary of potential impacts associated with the No Action and other
alternatives. For all species and all alternatives, either no impacts would
occur or the impacts would be minor and, in general, beneficial.

As noted in EIS Table 4.6-1, potential impacts to the northern goshawk,
Townsend's western big-eared bat, and little willow flycatcher under the
Proposed Action are the same as the No Action Alternative, where
changes in associated habitats and populations are anticipated to be
negligible over time. On the other hand, enhanced late-seral forest,
riparian, an aquatic conditions resulting from implementation of the
operating Conservation Program under the Proposed Action would
likely provide greater benefits to the southern torrent salamander
compared to the No Action Alternative.

Response to Comment G9-40

As mentioned above, Plan approval and issuance of the Permits would
not change Green Diamond’s existing legal obligation to comply with
all applicable laws (see AHCP/CCAA Section 1.4, and the response to
Comment G9-37). Because implementation of the Operating
Conservation Program (AHCP/CCAA Section 6.2) would add an
additional layer of regulation and would not excuse Green Diamond

from compliance with any law, including Federal and State water
quality laws, the Services do not expect that the Plan would, as is
suggested in the comment, violate the CWA. See Master Response 1
specifically regarding the relationship among baseline, legacy and
pristine conditions. See also AHCP/CCAA Section 4.3.6, regarding
watersheds listed as “impaired” on the 303(d) list under the CWA.
Further, based on analysis provided in the Plan and EIS, the Services
expect that water quality conditions would improve as a result of
implementation of the Operating Conservation Program in the Plan
Area.

The Services expect that implementation of the Plan conservation
measures under the Proposed Action would reduce the potential for
effects on water quality in Primary Assessment Area streams. Under the
Proposed Action, sediment production and delivery that could result in
increased sediment loading, sedimentation, and turbidity in Primary
Assessment Area streams would be reduced compared with both
existing conditions and conditions anticipated to occur over time under
the No Action Alternative. See AHCP/CCAA Sections 6.2.2 (slope
stability measures), 6.2.3 (road management measures), and 6.2.4
(harvest-related ground disturbance measures). The Proposed Action’s
canopy closure requirements and tree retention standards are more
protective than those that would be implemented under the No Action
Alternative. Canopy closure, while expected to slightly decrease
immediately following harvesting, is likely to increase from current
conditions in all stands as they regrow subsequent to timber harvesting.
The overall increase in canopy closure is anticipated to result in slight
decreases in water temperatures in Primary Assessment Area streams.
The reduction in sediment production and delivery and slight decrease
in water temperatures anticipated with implementation of the Plan
would not contribute to sediment and temperature impacts in watersheds
listed as impaired. To the contrary, water quality conditions in these
watersheds are expected to improve. See also response to Comment G6-
42.

Implementation of the Plan does not require permitting under Section
402 of the CWA, which applies to point-source discharges requiring an
NPDES permit. However, the applicant will be required to comply with



all applicable provisions of water quality laws, including the Porter-
Cologne Act and CWA- and TMDL-related requirements (see generally
the response to Comment S5-59, and the responses to Comments R1-27,
S1-51, S5-1, S5-41, S5-48 S5-64, and S5-72 regarding water quality
laws).

Response to Comment G9-41

The Services evaluated the cumulative impacts of forest management
activities covered by the permits as they would be conducted under the
Proposed Action and the alternatives, including the No Action
Alternative. Covered activities are described in AHCP/CCAA Section 2.
The potential impacts of take on the covered species that are associated
with the covered activities are evaluated at length in the Plan and EIS.
See EIS Chapter 4 (Environmental Consequences). Accordingly, the
Services believe that the discussion of covered activities, including site
preparation, is adequate. Fire suppression is not a covered activity. See
response to Comment G4-3.

Response to Comment G9-42

As discussed in EIS Section 4.1.1 and AHCP/CCAA Section 1.3.2, the
physical scope of the area where incidental take will be authorized under
the Permits and the Plan will be implemented - called the “Primary
Assessment Area” in the EIS and “Eligible Plan Area” in the Plan -
includes 683,674 acres of commercial timberlands within those portions
of the 11 HPAs where Green Diamond operates or could operate during
the term of the Permits. The HPAs are described in detail in EIS Section
3.1 and throughout EIS Chapter 3, as well as in Plan Section 4. As
explained in 1A Paragraph 11.2, based upon the analysis of the HPAs
provided in the Plan (Sections 4, 5 and 7) and EIS, it is presumed that
all commercial timberlands within each HPA where incidental take
would be authorized and Plan implementation would occur share similar
relevant characteristics. Therefore, adding such lands to the Plan Area
during the term of the Permits will not likely result in adverse effects on
the covered species different from those analyzed in connection with the
original Plan. If Green Diamond proposes to add lands to the Plan Area,

the Services may object, or rebut the presumption, in accordance with
the procedures set forth in IA Paragraph 11.2.

Response to Comment G9-43

It is not possible to discuss or analyze the location of each future new
road or rock pit with any specificity in the Plan. However, wherever
such are constructed, they will meet the new road construction standards
set forth in AHCP/CCAA Section 6.2.3.5. Regarding the location of
rock pits, AHCP/CCAA Section 6.2.3.14 indicates that new rock
quarries will not be established within a Class | or I RMZ and that the
Company will not use any portion of an existing rock pit that is within
150 feet of a Class | watercourse, 100 feet of a Class I1-2 watercourse,
or 70 feet of a Class I1-1 watercourse.

The comment does not explain why the specific location of any new
roads or rock quarries is relevant or why the approach laid out in the
Plan, i.e., prescribing measures that will apply to construction of roads
and rock pits in addition to all existing laws and regulations that already
limit their allowable locations.

In AHCP/CCAA Section 2.2.6, regarding rock pit construction and use,
it indicates that rock production may occur by crushing or blasting,
among other methods. Sound impacts are not expected to be significant.
As discussed in EIS Section 3.1, because no differences in noise effects
are expected as a result of issuing the proposed permits, noise issues did
not warrant further analysis in the EIS.
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Response to Comment G9-44

35-43
For the reasons stated in the responses to comments in this letter

and others, in Master Response 3 regarding cumulative effects and

Master Response 8 regarding the ESA Section 10 Permit issuance

criteria, and based on analysis presented in the Plan and EIS, the 53-44
Services believe the Plan and EIS support Plan approval and

issuance of the Permits. In addition, the Services have not made

substantial changes in the Proposed Action that are relevant to

environmental concerns, and no significant new circumstances or

information relevant to environmental concerns and bearing on the

Proposed Action or its impacts has arisen since the publication of

the Draft EIS. Therefore, recirculation is neither appropriate nor

necessary.

Comments on the Sitapson HCPAOCAA
Movember 19, 2002
Puge 18

constrction and rock pit activities will cccur, The HCP/OCAA fails to containa
discussion of whether these rock pits will use explosives and the resulting impacts to the
environment from sounds associated with blasting.

¥.  Conclusion.

For all the reasons described above, the Agencies may not approve the HCE/OCAA as
currenily degigned. I Simpecon maintaing its interest in recoiving an ITP and ESP, the

L HCP/COCAA and associated documentation must be revised and recirenlated.

! BRIANM A, SCHMIDT
BAS:If}
pe:  Cynthia Hiki
P. 0. Box 397 :
Garbervills, CA 93342
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Response to Comment G9-45

See response to Comment G9-3.
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Southwest Region
T77 Sonoma Avenue, Room 325
Earda Rosa, Calfornia 95404

|y 31,2001 15M22SWROISRABSCAAMA.

aalmon (O kisusich) lisied a5 threasened on October 31, 1956 (81
56136) and CCC ESY steethasd trout (Onconiynchua myldss) fsted as threstenad on

. Auguet 18, 1887 (62 FR 43837).

The cover lefter 1 the NMFS attached 1o the THP requesia that the NMFB
provide CDF a-writien detarmination with supporting sxplanstion as to-whather fhis THP
mmmm:wwmwmmmmwm
Since CDF's approval of (he proposed THP is not a fedoral action, ‘jeopardy’ Is not the
standard or THP reviews. CDF, the plan submitter and the timberiand cwner bear the

. The cover jetter aiso states, “..., COF wifl ensure the THP inchades foasibia
WHMWMNMWHBMWBMM
are reduced to & level of insignificance.” Nowhare in the Federat ESA sections dealing
with take of & listed spacies do the concapts “feasible measures” or “impacts..recuced
to & level of iInsignificance” appear. Timber harvest activiies have been identified under
ihe definition-of *harm” (64 FR €072) as an action that may resyt in a take of a Fisled
specien under the ESA. Teke of coho salmon ls prohibited pursuent to saction #{d) of
the ESA concurment with tha listing (81 FR 58138). Take of steeihaad trout is prohibited
pursuant to saction 4(d) of the ESA (85 FR 42422). Absent an ESA section 4{d)
limitation on the take prohibitions dealing with forestry activities in California or an ESA
section 10(a)(1)(B) permit, the standard for imber harvest planning and approval in
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Page 22 Califormia is-no lake.
To avaiuate the potential of salmonid bahavior patiems (e.g.
spawning, rearing, migrating and shaltering), NMFE etaff paricipated in a fleld review
o July 10, 2001.of the mwmn.ﬁ-m-wum-. NMFS. hae detarminad the.
proposed THP operations If impiamented, witheut additional modifications, is Jikely to

FR 6072). M:‘h“ﬁ:uh s hhdommﬁonuﬁﬂ?m
finds necassary plan to avoid, maximum extent practicabile,
unautharized listed salmonide. The measures

operations associated with this harvest plan and based, a= much as feasible, on site
spacific conditions and the availebility of information provided In the planning document.
Thess recommendstions are the best that can be provided by the NMFS without a
comprehensive watershed assessment addressing cumulative impacts to threstened
salmonids and thair habitats.

NMFS’ recommendations are guided by the Salmenid Conservation Measures
%memhcmm M}MBN
California Board of Forestry in December of 1999 (See Attachments).

The plan submitter and timberiand owner may propose altiemative measunes that
demonstrate to the NMFS thet adverse effects to CCC ESU coho salmon (if presant)
wmmmmmmmwmmumm
differently then those recommanded by the NMFS. In addition, NMFS's recommended
mlmdnﬂmmmmmm MMWA hym-hnmmﬁﬂ;
areas cumently suggested by the N for no harvest. A state conservation
for anadramous saimonids coufd be developed and, if accepted by the NMFS, would
allow the plan submitier 1o amend the harvest plan to meet such standards and
minimize ESA fablity. Alsc, the landowner could abtain sn approved Habitat
Conservation Plan per saction 10(a)(1)(A) of the ESA.

|

Equipmant: Tractors. skidders, and helicoptar
Erosion Hazard:  Moderate, High, and Extreme
Unatable Areas: ‘Yes

Winter Oparations: Yes

Class | Zones: 150 foot (sope distance) watercourse and lake protection
zona (WLPZ)
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Ciags | Canopy:  B5% postharvest overstary canopy for first 75 feet from the

tranaifion fine
— 65% postharvest overstory canopy (25% conifer) in the remaining
Ciass |l Zones:  Siopes < 30% 50 foot WLPZ

Slopes =50% ?!MWZ{HHMEM

Cizss |l Canopy:  70% postharvest overstory canopy in the first 25 feet of WLPZ '
' 85% postharvest overstory canopy within the remainder of the 5

WLPZ
B0% oversiory canopy on Claes II's dry by Juna 1
25% contfer overstory remaining postharvast

Class Il Zohes: aupu-:mzsmmmmwﬁm

- Slopes 30-50% 50 foot ELZ
Class llt Canopy: Mo described canopy retention standards
Instream Activity:  No
Acres in THPe approved in the Zayante Waterehed within last 10 years:
Approximately 1324

Tuﬁmnhﬂn%wumm Approodmatety

1 (] o

mhmwhmcmmﬂmﬁmhmwm
Apprecdmately 11

m-tmhm;wwwm . Approximataly

impsired Weterbody [Section 303(d) of the Clean Water Act-Yes; Sediment impaired

Setting

Lompico and Zayante Creeks are tributaries to the San Lorenzo River that drain an araa

mummmwmmwmnmmyumwmcm

County, Califernia. The San Lorenzer River is the primary municipal water sourca of the

Mmcmnn;im Hﬁmmiﬁuﬁdhﬁm
2000). Approximetely peapis live watershad obrtain water supply

mmdlrm-md grouncwater basins within the watershed (County of Santa

Watersheds within the San Lorenzo River ans convoluted and h'mad\nﬁmrndau
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Page 24 and deep ravines. Sfow downward soll movement and landslides are fhe natural

gnm'qum mmymmhMWhh-m

plan. Much of the plan aes was reviewed in the fleid to include tha main haul routs, the |
propased

mmmeﬂdhmmmw
boundaries and more than hail of the Class H'and I walercourses.

A number of flagged WLPZs were measured to evaiusie consistency betwoen ground
miei thoss proposed 7n the THP dotument. Atrendom, & Clads | nd Class i

waiercourse and lake protecion zone (WLPZ) buffar zone were measured using a
loggers tepa. The Cless Fmenstned 150 faet; the Clacs || messured 72 feet (3 feet
ghort of meeling the standarts identfed in the THP of 75 feet). All watercourses
reviewsd had been appropriatsly classified by the foresier and his lechnicians. The
near the wm&ﬁw&w e - s

walercourses alang. and ridpe
areas Al harvest ¥ees within the Ciass } WLPZ wars merked and faciiiated the
mmhmmwm Thase wera vary fow treea:
macked.for harvast within the flagged Class | . Treas within e Class | WLFZs
&nd aiong Clasy [ffs wena ot marked prior to the preharvest inspection and-thus made
review and assassment of postharvest conditions more problematie. inner porge Zones,
‘unstable shopee and exposad bedrock DOCUT ACTOES The ownership.

The RPF indicatad, due lo current existing overstory-canopy levels along the Class |
portion of Lompico Creek, 2 no-harvest zone of approxdmetely 75 feet (slope distanca)
would be implemented for this THP. This prescription was not described In the THP
dug to the RPF concluding, post THP submission, that adequats pro-harvest canopy
conditions did not exist.

i have extipaind

River watershad during the drought of the iate 19802 Bwough the early 1090s. When
rainfall events did ocour-during thie period, it was ofien during 1he ieter portion of the
winter. Since ihe upsiream migration of spawning coho asimon in coastsl Cakfornia
runs between November and Jenuary, it is likely the profonged drought was the
proximate cause in the species’ exiirpation. The ultimale reagon kely resulting In
suxtirpation of the species within the San Lorenzo River watershed, including Zayants
Croek, is iikely dua to impacts fom amnropopenic habitat aterations. The population of
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Page 25 CCC EBU coho ssimon experionced a spiraling dectine (Tsble 1) a¢ hman impacts
the watershed bacame mones pronoonced. Thess impacte craaied ingtrasn habiat
conditions unfavarabils fa the species’ pergisiencs within the watershed.

mmmmmmtmﬂnummﬂmbq
urbanizetion,

activity within the.upper watershed, including effacis assoclsiad with
mwmmlml anmd mairdenance, septic tank fadkure, Stinmer

mﬂu-mummmm Turts inthe San Lorenzo River
Waler B EPINTING (State

Cantral Board (SWRCS) 1882)

Year Wumber Estimated by; | Esimated ¥ of AGuiS
{ 185354 SWRCE Slaif 2.367-4,7301
| 1954-56 | SWRCB Stal 7,056- 14,113

1964 1 dohnaon 15,000 - 90,000
N Callf. Feh & Widie Pian | 2,000
eroTe | SWRCE Biaff | 2270 - 4,540
97172 . | SWRCB Staff +,609-3,019
197273 SVWRCE Staft 1,208 . 2,593
107677 | COF&G Count 174
i TTE County of Sante Cruz | 800

1978-79 COFEG Couat 100

187879 SWRCB St 0-

{57580 ~| COF&G Count 77

1980-81 | COF&G Count™ 2@
.| 1881-82 1 Kelly, COFE3E Game "Jugt 2 few’

fs81 92 Emith Smefi nor-susigining

: ] .| population in Bean and
1 Fadl Criguties

*None of the Caiiforis Dapartment of Fish and-Game counts are compiets, howsver, the 1980-
1wt was extremehy brist, |

Systematic juvenile salmonid surveys by Alley (1999, 2000) within the San Lorenze
River and s tributacies have occurred sinca 1894, Thase surveys occurred on 33
sample stiox ane have fafied 1o detect the presence of fuveniie coho saimon,

A populetion should be e enough to have & high probability of surviving
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Page 26 environmentsl variation of the pattemns and magnitudes cbserved in the psst and

-of the gpecies within the

exction ared, e watershed, Tt mioet stresnmysoully of San Fremdsto Bay.

dotumentad within the San Larenzo River watarshad (Tabla 2).

Tabie 2 Extimates of CCC ESU steeihead trout spawning
(SWRCS 1882, Alley 2000). Estimates from Alley (20007, for 1966 through 2001), wene based

runa in the San Lomanzio River

n e 1 sig .-:..-.
commensurate to the declines

[Year | Number Estimated by; | Estimatod # of Adufts
19534 SWRCB 8,475 - 18,950
19545 SWRCB 28,225 - 56,450
19!4 Johnsan 20,000
1985 Calif, Fish & VVildife Plan | 23,000
18701 SWRCB §,080- 18,180
19712 EWRCB 6,035 - 12,070
18723 SWRCE 5,185-10,370.
167677 CDFaG Count 1614
167778 Counly of Santa Cruz 3,000

Wf-n ~ | CDF&G Count B S
107679 SWRCB 633.
1979-E0 CDF&G Count 458
1960-81 CDF&G Count™ (281}
19B1-82 Kailly. COF&G “good un”
158857 Aley 1078
1887-58 Allay 1,784
109898 Alley 1,541
1895-2000 Alley 1,308
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"None of the California Department-of Figh and Game counis ane compiets, hawever, the-1880-
1 SoUnt was Sxtramaly it

CACIDrE SiTecting Uacining ANadromois § slghle b
A variety. of factors, both anthropogenic and natural, have played a role in the deciine of
coho eaimon and steeihead trout in Zayants and Lompies Creeks. Naturs] svehis; such
as floods, droughts, and ocean productivity cycies, have adversaly affecied steethead
trout and colvo Baimon populitions throughout their evolutionary higtory &nd yat both
species pertisind - Howaver, the adverss efiects of natural factors and the parvasive
anthropagenic destruction and degradations of essential freshwater habitats have
dramatically reducad the reslliency of both apecies. The following it 2 summary of
faclors affecling spawning and rearing habliats in the action area.

Human population growth, its sttendant increzsed damand for resources may be
the *most clear and prazent danger” to native fishes in Califomla (Thelander 1984),
Effects associated with urbanization included wet and dry ssassn runoff, Impaired water
quality, and increased sedimentation that are typically associated with lower fish
species diversity and sbungance (Weaver and Garman 1984). Tha negative impacts of
urbanization are apparent throughout Zayants and Lompico Creeks (CDF&G 1896)
resuliing in decressed habitat quality throughout the two watersheds.

Water Diversion, i
Since the mid-1800s, the majority of watersheds In California have been transformed
from their natural conditions by the conatruction of water diversion and storage facilites,
Depletion and storage aof natural flows have drastically altered netural hydrologicat

. cytles in many California rivers and streams, including those inhebited by CCG ESU

© coho saimon and CCC ESU steelhead troul.

Pemands on upstream and downstream rasources fikely 0ocur and may reduce the
Quantity of surface discharge and essential faaturas of crifical habitat for rearing and
emigrating coho saimon. Ground water within the Lompico Aqulfer in the San Lorenzo
Valley is overdraftad by as much as 450% (Al Haynes, parsonnel communisation 2001)
and ground water levels have dropped as low as 90 fest below historic levals (Denisa
Duffy & Associatos, Inc. 1989).

WMNWM.M&&MMMMMM
and Zsyante are unknown, i is likely fiows are reducad to some extent as indicated by
the domastic water diversion operated by tha Lompics Water Distriet. Any such
increased water demand for domestic or agricultural uses that decreases stream flowe
will negatively affect saimonids. Afteration of sireamflows negatively affect salmonids
for a variety of reasone: mignation delays resulling from Insufficient fiows or habitat
barriers; joss of usable habitats due fo dewatering and blockage; atranding of fish
resufting from rapid flow fluctuations; entrainment of juveriles into unscreened or poorly
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water temperatures (Bergren and Filards 1883; Chapman and Bjomn 1988; NMFS
1998), !nmmmrwwdwmmmm&w
deposition of fine sediments in spawning gravels, decreased recrufiment of new
spawning gravels, end encroachment of riparian and non-endemic vegstation into
spawning and rearing areas.

Lomplme hes been seversly degraded due to anthropoganic activibes within the
watershed. Inetream conditions within the Lompico Creek watershed were evaluated by
CDFAG (1688) and are considarad haavily impaired dus to: (1) aedimentation fram
iHegal grading of private roads, home sites and the lack of vegetation around hame
eitag; mmmmmmmwwmm {3) lack of
stream flows due to water diversions (riparian and appropriative) during critical summer
fiows, and (4) timber harvest practices which add sediment ta the creek. A stream
Inventory conducted by COF&G in August 1997 concluded that: instream temperatures
were above optimal levels for juvenile saimonids; complex high quality instream woody
debris was lacking; area shouid ba treeted to reduce the potential of fine sediment
Introduction fo the stream; trash should be removed from creek; dama should be
removed and exoli¢ piants should be removed from the riparian zone.

In light of the aforementioned issues, the NMFS proposes the following
recommendations to THP 1-01-170 SCR o eneure operations minimize the (kelihood of
unauthorized take of CCC ESU coho salmon (if present) and CCC ESU steethead trout
in the Lompico Creek watsrshed: ;

|

(at the 20-year retumn interval) out to a site potential tree height for this zone: 150 feet.
This distance is measured horizontaily. Within the APZ the following restrictions apply:

‘Other than road refsted activities, no timber management ciperations shall be allowed
within the APZ or adjacent bankfull channei. ;

‘All ground-based equipment shail be excluded from this zone (EEZ),

‘No salvage or sanitation logging, examption harvest, or emergency fimber operations

‘No buming or mechanical site preparation.

‘Full suspension when yarding across the APZ. ;

"No yarding of felled tallhold trees or cable commidor trees within the APZ.

‘Retain treaa within the APZ damaged during imber cperations.
‘Diractiongally fpil trees and yard away from the APZ.

‘For ground-based yarding used on slopes >50% adjacent to the APZ, and roads within
100 feet of an APZ, the EEZ will ba increagad by 100 feet.

. Glags Wi Watorcourses
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Page 29 For all Class [}l watercourssk within the THP boundary there shall be & 50 foot Aquatic
Management Zone (AMZ) for siopes <30% and a 100 foot AMZ for slopes >30%, as
measured horizontally from the outer edge of the channel, Within the AMZ the following
restrictions apphy:

"Other than road ralated sctivities, no timber managemant operafions within 30 feet of
the outer edge AMZ or adjecent bankfull channel,

The AMZ shall be an EEZ for ground-basad equipment.

"The culer zone of the AMZ shal! have 85% oversiory canopy remaining post-harvest
with at lsast 25% conlfer canopy remaining post-harvest.

‘Canifer tree size distributions will be left representative of the pre-harvest stand,

‘No salvaga or sanitation logging, sxamption harvest, or smergency timber aporations

‘No buming or machanical site preparation. :
memwﬂmymﬂumnﬂuﬁzmmhmﬁmxmmuﬂin
Trees damaged or fallen for cable access, during timber opergtions, shall be retained
within the AMZ.
Wumwmmymmmwmu:mn

ar yarding on slopes >50% adjacent 1o the AMZ, and roads within
100 feet of an AMZ, the EEZ will be increased by 100 feet. :

Within all APZ'e and AMZ2's the following shall apply:

‘No timber hervest activities other than falling and emergency road work during the
wintar pariod (November 15 = April 1).

'NO cparations within 48 hours after 14" of pracipitation April 1 and May 1.
‘No timber operations within 24 hours afler 14" of precipitation May 1 and
October 15.

‘Batwesn May 1 and QOciobar 15 erosion conlro! fachities ehall be iristalied on all used
skid tails and logging roads prior to the end of the day If the National Weather Surface
farecasts & 30% or more chance of rain within 24 hours. -

‘Roeds and skid trails shall be cutsioped wharever appropriate snd feasitie. Excess fill
perchad material, outsida barms and inside ditchae shall be removed wherever

appropriate and feasibie.
Misits to the plan erea during the winter pariod shall be condustad st foast thres times
with visits made to check for property drainage structures on truck roads,

landings and akid trails. Site visits shall htﬁ:umﬂhyﬂnmm\dvdwh\lﬁt
with the inclusion of nama, time, date, location, structure, function etatus and

Additionsl infacmation - -
Plan apprewal, @ven for those harvest plans reviewed by NMFS, does not constitute

authorization for the Incidental taking of federally listed species pursuant to the ESA of
1974 (1€ U.S.C. 1521 ot 88g.).
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The NMFS reserves the right to conduct an inspaction of acfive operations andior
post-harvest conditions under escort by the CDF inspector. Thank you for your
cooperation in this matter. You may reach me at 707-575-805% if there am any
guestions.

Sincerely,

Patrick J. Rufien, Supervisor
Pretoctsd Resourcas Division’
Sama Rosa Field Offics

e lrma Lagomarsing, NMFS
- Jim Lecky, NMFS

Rafsrences Citad

Alley, D. W. May 1898. Comparisons of juveniie sieelhead densities, population
estimates and habitat conditions for the San Lorenzo River, mcmm
Califomnia, 1984-88; with predicted aduit retums. Prepared for City of Santa Cruz Water
Dept., mmmm—rﬂlmwhmmwwm

Aliey, D. W. June 2000, Comparisons of juvenile stesihead densities,

estimates and habitat conditions for the Ban Lorenzo River, Sents Crux County,
Califomla, 1985-98; with an index of adult returns. Prepared for the City of Santa Cruz
Water Dept, Senta Cruz County Environmental Planning and the San Lorenzo Valisy
Water District. Project# 156-03.

Balance Hydrologics, Inc. 1898, An agsessment of streambed conditions and enosion
gontrol efforts in the San Lorenzo River watershed, Santa Cruz County, Califomia.
P:upnadfurﬁnwnmml-wm Santa Cru= Co., Calfomia. July 13, 1898,
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Response to Comment G9-46

See response to Comment G9-3.
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Danjel J. Rohlf (OSB #99006) :
PACTFIC ENVIRONMENTAL ADVOCACY CENTER
10015 8.W. Terwilleger Boulsvard

Portland, OR 97219

Phone: (503) 768-6707

Pax; (503) 768-6642

FPra Hac Vice

Sharon B. Duggan, Esq. (CA. SB # 105108)
LAW OFFICES OF SHARON E. DUGGAN
2070 Allston Way, Suite 300

Berkeley, CA 94704

Phone: (510) 647-1904

Fax: (510) 647-1905

Brenden Cummings (CA 5B #193952)

LAW OFFICE OF BRENDAN CUMMINGS
2325 Carleton St, Suitz B

Berkeley, CA 94704 -

FPhone: (510) 848.5486

Fax: (510) 848-5499

Attc!mo}'uful’lu.imiffx

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

NOL 112

P.

3

ENVIRONMENTAL PROTECTION
INFORMATION CENTER, et al,

] | Case No:00-0713-8C
) A
}
Plaintiffs, - '
) Date: June 2, 2000
Y ) Time: 10:00.0.m.
ANDREA TUTTLE, et al, ) Courtroom: 1
\ !
)
]

Defendants.

DECLARATION OF JOSEPH BLUM
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I, Joseph Blum, declare the following:

. 1. TamtheLisison tothe Stete of Californis, National Marine Fisherics Service
(NMFS), Southwest Region (SWR) and bave held this position since 1998. Previously, I was the
NMFS National Salmon Coordinator (1996-1998); Exccutive Dircctor of the American Factory
Trawler Association (1992-1996); Director of the Washington State Department of Fisherles
(1986-1992); Deputy Reglonal Directar, Pacific Reglon, United States Fish and Wildlife Service
(FWS)(1984-1986); Assistant Regional Director - Environment, Pacific Region, FWS (1982-
1984); Area Manager, Washington/Oregon, Pacific Region FWS (1976-1982); Project Leader
il Shale/Non-cnergy Minerals, Headguarters, FWS (1974-1976); Endangered Species/Marine
Mammal Division Chief, Headquarters, NMFS (1973-1974); and from 1964-1973 I served in
several biological and adminizstrative positions for the Alasks Department of Fish and Game,
bsghnhgaaaﬁddhiohginmdmdingubepmy&mmindmfusmﬁthdﬁamﬂ. 1
eamned & Bachelor of Science Dogree in Biology from the University of Santa Clara in 1963, I
am responsible, among other things, for coordination between NMFS/SWR and State of
California Agencies, Boards and Commissions that have responsibility for ansdromons
salmionids and other marine species, with particular emphasis on implementation of the
Endangered Specics Act. In this capacity, I am jnvolved in issnes pertaining to salmonid species
protected under the ESA and the California Forest Practice Rules.

2. The NMFS has listed 10 species (cvolutionarily significant units) of salmonids in
California as threatened or endangered under the ESA since 1990, (55 FR 46,515; 61 FR
56,138; 62 FR 24,588; 62 FR 43,937; 63 FR. 13,347; 64 FR 50,393; 65 FR 36,074.) ‘These 10
species include 2 species of coho salmon, 3 species of chinook salmon, and 5 species of
steelhead from the Oregon border to Malibu Creek in the Los Angeles arca. Forestry activities
over the years have been one of the primary fadtors of decline for the majority of these species.
(61 FR 56,138; 62 FR 24,588; 62 FR 43,937; 64 FR 50,393; 65 FR 36,074.)
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Page 34 3. In general, forestry activities harm salmonids by cansing sedimentation of the

streams which destroys salmon and stecthead eggs and impaies the ability of adults and juveniles
to survive, reducing stream complexity when trees in or near the streatns are harvested, reducing
large woody debris from the riparian areas as well as the streambed ltself, causing increased
stream temperatures due to inadequate canopy cover, blocking fish passage through poorly
desipned, constructed and maintained stroam crossings, reducing stream-flow through removing
water for dust abatement on roads, and impairing water quality by adding toxie chemicals from
vehicles or vegetation control. Salmonids are often impacted by forestry activities on streams
whichdunutmppmrmuafﬁmduwbmumﬂwmaﬂnmmm
with listed salmonids. Mareover, intermittent or seasonal streams also are impartant to propery
functioning aquatic systems and forestry activities often destroy the ability of these streams to
reduce siltation by removing tress that stabilize the associated hillslopes and by reducing the
natural production of large woody debtis. Although the California Forest Practice Rules pusport
to mandate protection of sensitive resources such as anadromous salmonids, the Rules, their
implementation and enforcement do not accomplish this objective.

4.  NMFS recently reviewed the California Forest Practice Rules during its
recansideration and roversal of its 1998 decision thet the Northern California ESU of steelhead
did pot warrant listing under the ESA. (65 FR 36,074 - Northern California BSU of steelhead
HMummamedmmm?.m&m'mﬂ&w_imludadﬁnmmdofmr’biuhim
revisions to the Celifornia Forest Prectics Rules which become effective July 1, 2000 (and are
due to expire on December 31, 2000). NMFS concluded that the California Forest Practice
Raules with the oceotly sdopted interin changes ae inadequate o protect ansdromous salmonids
ot provide for properly functioning habitat conditions. (65 FR 36,074, 36,084-36,085.)
Specificalty, the California Forest Practice Rules with the interim changes lack critical eloments
necessary to avoid, minimize andior mitigate adverse site-specific aud cumulative watershed
impacts on salmonid populations. '

Declaration of Joseph Blum
|



Letter - G9

Page 35

HOY. 19. 2002 5:52PM STANFORD OWEN HOUSE LR A S

5 NMFS has many responsibilitics as a regulatory agency charged with

' edministering the ESA, but it is not responsible for nor does it have the staff resources to

participate in statc regnlatary processes to ensure they are in compliance with the BSA.
However, in an effort to work with the State to protect salmonids, NMFS agreed to review some
of the timber harvest plans submitted to the Californta Department of Forestry and Firo
Protection (CDF) to ensure the plans were designed to avoid take of listed salmonids. Since
1997, CDF has sent over 1000 timber harvest plans to NMFS for review, NMFS"* staff do not
have time to review even & small fraction of the timber harvest plans provided by the CDE and
have probably reviewed only 1% of those received. m'mmdmﬁm
timber harvest plan application, participating in on-site field inspections (pre-harvest inspections)
of the proposed plan, and enending meetings with the epplicant and/or the CDF following the
sife inspection to discuss findings and options to protect saimonids. Every timber harvest plan
that NMFS has reviewed has been found to have disparities between what was written in the
timber harvest plan and what NMFS staff found to be oceurring o the ground during pre-harvest
inspections. The disparities gensrally involved the width of buffer areas along streams,
sometimes the plan called for wider buffers than what was actually donc on the ground and
sometimes the buffer width in the field was wider than described in the plan. These
discrepancies are only discovered if a timber harvest plan is reviewed and a site inspection
occurs. The Board of Forestry and CDF have received testimony from the state agencies éharged
with reviewing timber harvest plang and those agencies report varying degrees of review far
below 100%; the California Department of Fish and Game, for example, currently reviews only
14% of the timber harvost plans provided to them. For every tiibes barvest plan which NMFS
has reviewed, NMFS has sugpested modifications, sometimes substantial modifications, that
shotild be mads to the timber harvest plan to avoid take of listed salmonids and adverse
modification of their critical habitat. Most of NMFS' suggested modifications have been
incorporated by CDF into timber harvest plans. Tn two instances, bowever, Sulfur Creek and
THFS20 (prior to Pacific Lumber Company acquisition), NMFS informed CDF that the timber

Declaration of Joseph Blum
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barvest plan was likely to harm listed coho and CDF issued the timber harvest plan anyway
without requiring any modifications to address NMFS® concems.

6, NMPFS is ewaro of examples where timber harvest plans which have been
approved by CDF s in compliance with the California Forest Practice Rules have likely resulted
in taka of listed selmonids or adverse modification of thelr critical hahitat, 99% of the timber
harvest plans submitted to the CDF arc nover reviewed by NMFS. Considering the fact that !
cvery timber harvest plan NMES has reviewed would likely have resulted in take of listed
Mmmmﬁmmmmmm'wmmn
is likely that mmy of the remaining 99% which NMFS has not reviswed may resultIn taks of
adverse modification of critical habitat. 2

7. Inmyofficlal capacity as NMFS' represcntative, I have testified before the Board
of Forestry and/or its Interim Committes, on no less than 10 occasions and explained that the
California Forest Practice Rules are inadequate to protect and conserve salmonids, [ have
explained that timber activities under timber harvest plans approved under the California Forest
Practice Rules arc resulting in the destruction of salmonid habitat and are harming listed
salmonids, Thave presented the Board of Forestry with guidelines fot forestry that, if followed,
would reduce the likelihood of harming salmenids and I have provided the Board of Farestry and
CDF with approximately 100 scientific citations documenting risks to salmonids associated with |
tmber harvesting and related ctivites. Numerous izues, before the Board of Forestry's Iterim k
Committes and beforo the Board of Forestry itsclf, T have secommended that the Bosrd of B
Forestry adopt the NMFS’ Short- Term HCP Guidelines as intorim rules whils the Board of A
Forestry promulgates permanent rules that ineorporate adequate salmonid protection. Further, in
my official capacity, I have explained to the Board of Forestry and officials at CDF on
numerous occasions that the state may be lisble under the ESA for promulgating & regulatory
scheme which they are fully aware results in take of listed salmonids and sdverse modification of
mitix-_-alhahim. The only action the Board of Forestry has taken to address these 1ssues is the
adoption of the inadequate interim changes to the California Forest Practice Rules,

Declaration of Joseph Blum |
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Via Express Mail and Electronic Mail
19 November 2002

James Bond
Mational Marine Fisheries Service

1655 Heindon Road .

Arcata, CA 95521 RECEIVED
Fax 707-825-4840 SabEp 20{12';
Amedee Brick Nat'l Maring Fisherias SV
U.S. Fish and fv:.'im”fe Service' ___Arcata, CA

1655 Heindon Road

Arcata, CA 95521

Fax 707-822-8411

Re:  Comments on Simpson Resource Company's Habitat Conservation Plan
and Candidate Conservation Agreement/Incidental Take and
Enhancement of Survival permits for Timberlands in Del Norte and
Humboldt Counties, California. : it

Dear Mr. Bond and Ms. Brickey:
Pacific Rivers Council (PRC) is attaching a critical scientific review of the Services’

proposed approval of Simpson Resource Company's Habitat Conservation Plan and
Incidental Take and Enhancement of Survival permits. With this letter, these

“documents are submitied on behalf of twelve local, regional and national’

organizations: Pacific Rivers Council, Defenders of Wildlife, Northcoast
Environmental Center, Pacific Coast Federation of Fishermen's Associations, the
Institute for Fisheries Resources, Friends of the River, Redwood Chapter Siema
Club, Smith River Project, Humboldt Watershed Council, Friends of the Eel River
and Friends of Del Norte County. 1

* The-attached review reflects the input of highly qualified experts on amphibian

biology, aquatic ecology, geomorphology and conservation biology. Based on the
findings of the review panel, the undersigned groups are obliged to object to issuance
of the proposed HCP/CCA and associated permits. We do not find that the Services
have demonstrated a sound scientific basis for the proposal and for the Services'
requisite determination that the Plan meets the applicable legal standards, most
notably including those under Sections 10 and 7 of the Endangered Species Act or
satisfying the intent of the current California Forest Practice Rules.

" PO Box 10798 * Eugene, OR 97440 + (541) 395-0119 * Fax (541) 345-0710
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Response to Comment G10-2

See Master Response 3 regarding cumulative effects.

Response to Comment G10-3

Concerns regarding the consideration of existing baseline
conditions in the Plan Area have been addressed in Master

Response 1.
Response to Comment G10-4

The Services have identified types of impacts and their severity,
using information derived from cited scientific literature and the
studies summarized in the Plan and its appendices. See response to
Comment G4-15 and Master Response 9, regarding quantification
of take. Further, the Handbook recognizes that in certain
circumstances, determining the level of take may not be possible.
Page 3-14 of the Handbook states that the ability to calculate the
level of take “depends on the ability of the HCP participants to
determine, to the extent possible, the number of individual animals
of a covered species occupying the project or land use area or the
number of habitat acres to be affected.” The Plan does quantify the
acreage for which Green Diamond is seeking incidental take
coverage for ongoing timber harvesting and associated timber
management activities. The Plan Area encompasses approximately
416,532 acres (1A Paragraph 2.1(a)). The distribution of covered
species in the Plan Area and the spatial and temporal variation of
this distribution preclude the ability to determine the number of
individuals of the covered species that would be affected by
implementing the Plan. In addition, the Plan’s Operating
Conservation Program applies measures to minimize and mitigate

James Bond [, .
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impacts to both the ITP and ESP species even though minimization and
mitigation of impacts is not expressly required in the ESP approval
criteria. See AHCP/CCAA Section 7.1 and the response to Comment
G9-13.

Green Diamond has designed the Operating Conservation Program to,
among other things, evaluate, minimize, and mitigate the impacts of
Green Diamond’s operations and forest management activities on the
covered species and other similarly situated species. A description of the
covered activities, including those that may cause take (in the terms of
the commenter, “assumed mechanisms of biological impact™), is
provided in AHCP/CCAA Section 2. AHCP/CCAA Section 5 describes
the relationship between potential impacts and the Covered Species and
their habitats. A more detailed literature review of the potential effects
of timber management is provided in AHCP/CCAA Appendix E.

See Master Response 9 regarding quantitative analysis of expected
levels of impact. As the comment reflects, Green Diamond used a
qualitative analysis of potential impacts in the Plan wherever
guantitative data were not available or useful in the impacts analysis.
The Services have reviewed those analyses and find that they were both
appropriate and correct. Qualitative analyses are acceptable and highly
useful tools in conservation planning, particularly when based upon the
degree of site-specific information and experience that Green Diamond
and the Services have with the impacts identified in the Plan.

Response to Comment G10-5

The geographic area where incidental take will be authorized, the
covered activities will occur, and the Operating Conservation Program
will be implemented is called the “Plan Area” and, as explained in
greater detail in AHCP/CCAA Section 1.3.2.1, includes all commercial
timberland acreage within eleven HPAs on the west slopes of the
Klamath Mountains and the Coast Range of California where Green
Diamond owns fee lands and harvesting rights, during the period of such
ownership within the term of the Permits, subject to certain limitations.
The 11 HPAs have been identified in Figure 1-1 and Table 1-1 of the
Plan and described in AHCP/CCAA Section 1.3.2.4. This is the entire

commercial timberland acreage analyzed in the Plan and the EIS (see
EIS Section 1.4) to support the Plan’s provisions allowing for additions
and deletions of lands from the Plan Area over the term of the Plan and
Permits. See Master Response 11.

The Services are issuing Permits for incidental take of the covered
species, not for timber harvesting. The Services do not have the
authority to authorize timber harvest operations. That authority lies with
the CDF, and is exercised on a THP-specific basis that will require site-
specific and activity-specific review by the State. The Services are
issuing Permits that allow Green Diamond to take covered species
throughout the Plan Area and over the 50-year term because the
analyses in the EIS show that Green Diamond will be meeting the
issuance criteria for both the ITP and the ESP (see Master Response 8).
Some biological refugia of the covered species may be impacted during
the implementation of the Plan. However, the Services do not believe
that refugia critical to survival and recovery of the species will be lost.

Response to Comment G10-6

Studies indicate that the input of sediment has perhaps the greatest
negative effect on the covered species in the Plan Area. This is
recognized in Plan’s biological goals and objectives, which then guided
the development of the measures in the Operating Conservation
Program. As stated in AHCP/CCAA Section 6.1.2.2.4, the biological
objective for reducing sediment delivery into watercourses is based on
two targets:

1. Treat high or moderate priority road sites (classified in terms of
likelihood to deliver sediment to Plan Area watercourses), to reduce
the amount of road-related sediment at such sites by more than 46
percent (change high and moderate priority sites to low priority
sites) within the first 15 years of the Permits, and the remaining
percentage over the last 35 years of the Permits.

2. Achieve a 70 percent reduction in sediment delivery from
management-related landslides in harvested steep streamside slopes
compared to delivery volumes from appropriate reference areas
within clearcut stands.



Based on the biological goals and these objectives, specific prescriptions
have been developed and included in the Operating Conservation
Program to address potential causes of sediment input. For example,
road management measures are set forth in AHCP/CCAA Section 6.2.3
and harvest-related ground disturbance measures are set forth in
AHCP/CCAA Section 6.2.4. An assessment of the conservation
strategy’s effectiveness in fulfilling the purposes of the Plan has been
provided in AHCP/CCAA Section 7. In particular, see AHCP/CCAA
Section 7.2.2.5 relating to Road Management Measures and Section
7.2.2.4 relating to Plan Measures and Strategy for Mass Wasting.

Response to Comment G10-7

ESA section 10(a)(1)(B) requires that a conservation program minimize
and mitigate the impacts of take to the maximum extent practicable - it
does not require that a Plan exceed the measures included in the existing
regulatory scheme on a measure-for-measure basis (see Master
Response 8). The Operating Conservation Program supplements the
CFPRs and all other existing governing laws. AHCP/CCAA Section
1.4.2; EIS Section 1.5.3.1; see also Master Response 7. Although the
commenter believes protections for Class I11 streams are minimal, Green
Diamond’s site-specific application of stream class and seep and spring
delineation, many of the features currently assumed to be Class IlI
streams will in fact be classified as Class Il streams with the
implementation of the Plan. Therefore many of these features will have
additional tree retention, and will likely result in additional late-seral
habitat across the Plan Area. See also responses to Comments G4-27,
G4-28, R1-49, R1-70, S1-3, S1-47 and S5-3, among others, relating to
the applicability of the CFPRs in the Plan Area
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Response to Comment G10-8

Minimization of the alteration of the landslide regime is only one
of many aspects of the Operating Conservation Program’s strategy
to reduce sediment load to Plan Area waterbodies. One of the
objectives of the Operating Conservation Program is to reduce
sediment delivery from management-related landslides in
harvested steep streamside slopes by 70 percent compared to
delivery volumes from appropriate reference areas within clearcut
stands. These steep streamside slope areas are the source areas for
the majority of the non-road related landslide sediment.
AHCP/CCAA Section 6.1.2.2.4; see also Master Response 16
regarding the effectiveness of the 70 percent. Measures designed
to address deep-seated landslides have been provided in
AHCP/CCAA Section 6.2.2.3 and road placement has been
addressed there. For example, Green Diamond will not construct
new roads across active deep-seated landslide toes or scarps, or on
steep (greater than 50 percent gradient) areas of dormant slides,
without approval by a registered geologist and a registered
professional forester with experience in road construction in steep
forested terrain. AHCP/CCAA Section 6.2.2.3.6. Shallow rapid
landslides have been addressed in AHCP/CCAA Section 6.2.2.4,
which also states that road-related failures will be addressed by the
road implementation plan (see AHCP/CCAA Section 6.2.3). The
Services believe that these measures, including the Plan’s road
construction measures, together with other measures of the
Operating Conservation Program, minimize alteration of the
landslide regime sufficiently to satisfy the Permit issuance criteria
discussed in EIS section 1.3.

F10-7

G10-2

G10-2 .

10-10

z10-11

10-12

James Bond (NMFS) and Amedee Brickey (FWS)
T9 November 21002
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protection and restoration of coniferous large wood sources in tiparian areas. The
proposed riparian protection standards do not adequately emphasize the
importance of creating late-successional streamside areas and retaining the largest

- trees. There is inadequate protection of Class 11 streams and headwall swales.

Flan measures do not adequately minimize alteration of the landslide regime,
New roads are not adequately prévented in sensitive and unstable locations.

There is virtually no analysis regarding the relationship of this Plan to attainment

of water quality standards and TMDLs for parameters other than temperature. Nor
are the effects of herbicides on water quality and covered species addressed,

although their use is associated with'the activities covered in the Plan.

Monitoring and adaptive management measures lack mechanisms capable of
detecting and implementing limits on cumulative watershed effects. Suspended
sediment, not temperature, would best serve as a rapid response indicator. Fish
response thresholds are absent, and amphibian response mechanisms are flawed.

Withi respect to the applicable decision standards, key problems are that:

-

ESA § 10{a)(2)(A)i) requires that an HCP specify “the impact which will likely
result from siich taking ” Yet, the Services do not specify or justify the actual
level of take being authorized by the incidental take permit as required by the
ESA. The Plan does not adequately quantify or otherwise adequately assess and
limit the permitted take. This problem is inexorably related to inadequate
safeguards in implementation and monitoring of the permit. The public review
package lacks the type of information that must be in hand to make these
determinations.

The Services must also find that the HCP will minimize and mitigate the impacts
of such taking to the maxinium extent practicable. ESA, § 10{2)(2)(B)(ii). Itis
the Services' explicit policy that "the record must contain some basis to conclude
that the proposed program is the maximum that can be reasonably required of the
applicant.™ HCP Handbook at 7-3. We find that the Services have failed to
conduct the rigorous analysis required to demonstrate that the proposed HCP
complies with the ESA’s “maximum extenit practicable” mandate when analyzing
management options and setting standards for the minimization and mitigation of
take. For example, comparisons with forestland HCP standards in the same
bioregion should have been included in the supporting analysis. Failure to
conduct adequate analysis related to this standard has produced an unsupported



Response to Comment G10-9

The Plan provides an additional layer of regulation to the governing
scheme provided by all applicable existing laws and regulations
(AHCP/CCAA Section 1.4.2). Accordingly, Green Diamond must
comply with requirements imposed under Federal and State water
quality laws in addition to the requirements imposed under the Plan.
However, the Plan acknowledges the TMDL process in AHCP/CCAA
Section 4.3.6. Herbicides have been addressed in Master Response 4.
Responses to Comments G2-3, G2-4, G2-17, G6-39 and G7-1, among
others, address the fact that herbicide use is not a covered activity.
Further, the responses to Comments G3-52 and G3-53, among others,
address consideration in the Plan of the cumulative effects of herbicide
use.

Response to Comment G10-10

The Services believe that the rapid response measures (as discussed in
AHCP/CCAA Section 6.2.5.1) are appropriate. The Plan includes a
number of monitoring measures for sediment and the Services believe
these are appropriate to carry out the Plan’s purposes and meet the ESA
approval criteria discussed in Master Response 8. While other
monitoring regimes also could serve a useful purpose in other situations,
the suite of measures included in the Plan are sufficient to serve the
Plan’s needs. See Master Response 8 and response to Comment G10-12.
For example, the rapid response monitoring program for sediment
includes monitoring of road-related delivery of fine sediments into Plan
Area streams (turbidity), and evaluation of the effectiveness of the road
upgrading measures (AHCP/CCAA Section 6.2.3.4) in reducing those
inputs. (AHCP/CCAA Sections 6.2.5.1.4 and 6.3.5.2.4.) Turbidity will
be measured in the Plan Area immediately above and below Class 11-1
and I1-2 watercourse crossings using the protocol identified in
AHCP/CCAA Appendix D.1.5. Road surface erosion monitoring will
compare changes in turbidity on individual road segments before and
after road upgrading, and between roads which have been upgraded and
those which have not. There will also be one permanent continuous
monitoring station in each of the four drainages included in the
Experimental Watersheds Program (see AHCP/CCAA Section 6.2.5.4).

Response to Comment G10-11

Concerns regarding quantification of the level of take have been
addressed in Master Response 9. See also response to Comments G4-15
and G10-4, among others.

Response to Comment G10-12

As discussed in Master Response 8, the Services have sufficiently
analyzed whether the Plan’s conservation strategy meets the ESA
requirement to minimize and mitigate the impacts of take to the
maximum extent practicable. Further, ESA section 10(a)(1)(B) requires
that a conservation program minimize and mitigate the impacts of take
to the maximum extent practicable - it does not require that a proposed
plan equal or exceed the measures included in previously-approved
plans on a measure-for-measure basis. See related discussion in Master
Response 6, regarding the Pacific Lumber Company HCP
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Response to Comment G10-13

As discussed in Master Response 9, the ESA requires analysis of
the impacts of take. The Services believe that the analysis of the
impacts of take in Green Diamond’s Plan is based on best science
and has a sound biological rationale. See responses to Comments
G10-58, G10-51, G10-2, G10-13, J1-8, R1-15, S2-2 and S5-24,
among others. The Plan and Permits address ESA Section 10(a)
requirements. The ESA Section 7 process is separate, and is being
addressed separately.

Response to Comment G10-14

The criteria for issuance of an ESA Section 10 Permit have been
discussed in AHCP/CCAA Section 1.4.1, EIS Section 1.3 and
Master Response 8. The ESA Section 7 process is separate and is
being addressed separately. The ESA does not require the Services
to circulate a draft ESA Section 7 Biological Opinion for public
review. The Services believe that the Operating Conservation
Program is based on a sound biological rationale. See responses to
Comments G10-58 and G10-51, among others. Further, the public
will have the opportunity to review the Final EIS for a 30-day
period following its publication.

Response to Comment G10-15

The Services believe that the measures contained in the Operating
Conservation Program are sufficiently vigorous and are likely to
be successful. The adaptive management program provides a
mechanism to adjust the Operating Conservation Program as
appropriate, and the Services do not believe, as the commenter

z10-12

z10-13

z10-14

10-15

James Bond (NMFS) and Amedee Brickey (FIS)
19 November 21002
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decision which implements impermissibly weak protection for the cnvemd

L spacws

== [napproving an HCP, the Services must determine that the “takmg will not
appreciably reduce the likelihood of the survival and recovery of the species in
the wild.” ESA, § 10(a)(2)(BXiv). Under Section 7, a biological opinion must
make a similar jeopardy determination.  We find that the Services lack a credible
scientific basis for the mandatory jecopardy and mitigation findings. "The base
mitigation strategy or initial minimization and mitigation measures which are
implemented must be sufficiently vigorous so that the Service may reasonably
believe that they will be successful.” HCP Handbook at 3-24 to 3-25, see also Id
at 3-19 (mitigation programs “should be based on sound biological rationale™),
The jeopardy finding mandated under Section 10 is nearly identical to that
required under Section 7(a)(2), which the ESA mandates be made using the best
available scientific information. 16 U.S.C. § 1536(a)(2). To make these
determinations, the Services need to know the full extent and nature of the take
that will result from this HCP — yet as stated above and in the attached review,

L this kind of analysis is lacking.

In sum, there is ]|tt|e or no supporting analysis provided to mdmate how this decision meets the
applicable decision standards. This decision deserves more careful scrutiny for its ecological

consequences, Because approval will insulate the applicant, Simpson, from new regulatory

requirements over the next 50 years, this decision must be based on a solid scientific rationale

| that justifies placing the public trust in this Plan versus the evolutionary process to which the

state niles clearty are subject. It would have been appropriate to include at least a draft
biological opinion in the review package. "It is now Service policy to begin integrating the
section 7 and section 10 processes from the beginning of the HCP development phase; and to
regard them as concurrent and related, not independent and sequential, processes.” HCP
Handbook at 3-16. The Handbook specifically directs the that "[tjhe Services should provide
information that documents compliance with the requirements of section 10(a}(2) of the ESA™"
_Hmdbouk at 6-22.

[ The problems we have identified with the conservation strategies are not capable of remediation
solely by adjusting the monitoring and adaptive management provisions. We remind the
Services that adaptive management has a role when significant uncertainty-exists regarding the
long-term effects of implementing an HCP’s conservation strategy, but it isnot a substitute for
adequate mitigation and jeopardy avoidance strategies m the HCP itself. Handbook at 3-24 to 3-
25, "The base mitigation strategy or initial minimization and mitigation measures which are
implemented must be sufficiently vigorous so that the Service may reasunahiy believe that they
will be successful. . The Services should not approve an HCP using conservation strategies
that have a low ll:kel.ihnod of success.” [d. at 3-25. In other words, the existence of an adaptive
management program should not be used as a subterfuge for an madequate conservation strategy

Lin the HCP itself.



suggests, that it is a “subterfuge.” Regarding adaptive management, see
responses to Comments C4-6, C4-29, G3-58, G3-59, G3-67, G3-72
through and including G3-77, G3-86, G5-2, G10-49, G10-53, G10-51,
S1-14 and S5-32, among others.
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James Bond (NMFS) and Amedee Brickey (FH'E‘)
19 November 21002
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We appreciate the time and effort that went into this pmpus-a.! and Elrongly support Sunpsocn ]
desire to manage their lands for the conservation of aquatic species. We urge the Services to
continue working with Simpson 1o generate a final proposal that addresses the concerns we have
raised. We stand ready to meet with the Service and Simpson to discuss our comments and how
they may be nddmssad in a revised final pmpusal :

e

Tlmnk you for your attsnj.mn to our ccnc:mm

Mary Scurlock

Senior Policy Analyst
Pacific Rivers Council Pacific Rivers Council
And for
Cynithia Elkins " Diane Beck .
Environmental Protection Infmmaum Executive Committee
Center (EPIC) - Sietra Club, Redwood Chapter
Glen Spain .. Greg King

Northwest Reg.iol:l.al Director

Conservation Director
Friends of the River

Executive Director -

Pacific Coast Federation o['Fmi:l.ﬂ'mens Smith River Project
Associations and :
the Institute for Fisheries Resources Ken Miller
L £l . | Chair
Tim McKay Humboldt Watershed Council
Executive Director: * .
Northcoast Environmental Center Nedacdoda
: ' A Executive Director
-Cynthia Wilkerson Friends of the Eel River
_California Species Associate X ,
Defenders of Wildlife Eileen Cooper.
! I Conservation Chair
Steve Evans Friends of Del Norte' Caunty
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REVIEW OF SIMPSON RESOURCE COMPANY'S
AQUATIC HABITAT CONSERVATION PLAN AND CANDIDATE
CONSERVATION AGREEMENT

A Proposed Action of the U.S. Fish and Wildlife Service and the
National Marine Fisheries Service
Under the Endangered Species Act

RECEIVED
By Don Ashton, Chris Frissell and Bill TrishNoy 2 1 2002 }
Etﬁ!fd b_}" Mdl‘}" SCHFIﬂCk Mat'l Marine Fisheries Sve
Arcata, CA
18 November 2002
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REVIEW OF SIMPSON AQUATIC HABITAT CONSERVATION PLAN

AND CANDIDATE CONSERVATION AGREEMENT
By Don Ashton, Bill Trush, and Chris Frissefl,
Edited by Mary Scurlock

I. INTRODUCTION

This repaort critiques a proposed decision by the U.S. Fish and Wildlife Service (FWS) and the
Mational Marine Fisheries Service (NMFS) ("the Services") pertaining to the logging-related
activities of Simpson Resource Company on 416,531 acres in Humboldt and Del Norte Counties,
California. The product of this decision is an agreement between the Services and Simpson that
protects the company from prosecution under the Endangered Species Act for the next 50 years.

The plan covers eight salmonid fishes. The Southemn Oregon/Northern California coho salmon,
the California Coastal chinook, and the Northern California steelhead are all currently listed.
The other covered fish are two other populations of chinook and one of steelhead and coastal
cutthroat and rainbow trout. Two unlisted amphibians also are covered - the southemn torrent
salamander and the tailed frog.

The NMFS is charged with conservation of the ocean-going species and the FWS with
conservation of all others. In this decision, NMFS grants an "Incidental Take Permit" to Simpson
allowing impacts to anadromous salmonid species pursuant to the terms of a "Habitat
Conservation Plan." The FWS similarly grants an "Enhancement of Survival Permit" for the
resident trout and amphibians pursuant to a "Candidate Conservation Agreement.” The operative
documents examined in this review are the two-volume Habitat Conservation Plan and Candidate
Conservation Agreement and Appendices (*'the Plan™), the Draft Environmental Impact
Statement (DEIS), and the Implementation Agreement ([A). For simplicity, we will generally
refer to the whole package as "the Plan” or the "AHCP."

By law, the Services' approval of the Plan must be based on a determination that Simpson's
activities will not jeopardize the continued existence of covered species, among other decision
criteria. ESA, 16 U.5.C. § 1539(a)(1)(B) and (2). For the unlisted species, the proposed actions
must reduce the likelihood that these species will need to be listed in the future. 64 FR 32713;
50 CFR Part 17 (regulations governing CCAs); 64 FR 32726 (final policy for CCAs) (stating
intent is to preclude or remove the need to list species).

The core operative provisions of the plan are contained in 49 pages appearing at Section 6.2 in
Volume 1 of the HCP document, and in such appendices as are referenced in that section.

A, Reviewer Goals

This review was conducted at the request of Pacific Rivers Council, whose overall goal is to
ensure that the affected aquatic species receive the full level of protection to which they are
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